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Trial Chamber I ("Trial Chamber" or "Chamber") of the International Criminal Court
("Court" or "ICC"), the case of The Prosecutor v. Thomas Lubanga Dyilo, delivers the
following Decision on Sentence pursuant to Article 76 of the Statute.
I.

Procedural History

1. The Chamber delivered the Judgment pursuant to Article 74 of the Statute on 14
March 2012 ("Judgment").^ It found Thomas Lubanga Dyilo guilty, as a coperpetrator, of the charges of conscripting and enlisting children under the age of
fifteen years into the UPC/FPLC and using them to participate actively in
hostilities in the Ituri region of the Democratic Republic of the Congo ("DRC")
within the meaning of Articles 8(2)(e)(vii) and 25(3)(a) of the Rome Statute
("Statute") from early September 2002 to 13 August 2003.
2. Thereafter, pursuant to an order from the Chamber,^ the defence identified the
parts of the Judgment it suggested required translation in order to prepare its
submissions on sentencing.^ The French translation of those parts was made
available to the parties and participants on 27 April 2012.^
3. The written submissions by the Office of the Prosecutor ("prosecution")^ and the
legal representatives of victims^ on the procedure to be adopted for sentencing

1

Judgment pursuant to Article 74 of the Statute, 14 March 2012, ICC-01/04-01/06-2842.
^ Scheduling order conceming timetable for sentencing and reparations, 14 March 2012, ICC-01/04-01/06-2844.
^ Observations de la Défense conformément à T « Ordonnance portant calendrier concernant la fixation de la peine
et des réparations » du 14 mars 2012, 28 March 2012, ICC-01/04-01/06-2849.
^ Email communication from the Registry to the Trial Chamber and parties and participants on 27 April 2012 at
17.05, with a link to French Draft of Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/06-2842.
^ Prosecution's Submissions on the Procedures and Principles for Sentencing, 18 April 2012, ICC-01/04-01/06-2868.
^ Observations sur la fbcation de la peine et les réparations de la part des victimes a/0001/06, a/0003/06, a/0007/06,
a/00049/06, a/0149/07, a/0155/07, a/0156/07, a/0162/07, a/0149/08, a/0404/08, a/0405/08, a/0406/08, a/0407/08,
a/0409/08, a/0523/08, a/0610/08, a/0611/08, a/0053/09, a/0249/09, a/0292/09, a/0398/09 et a/1622/10, 18 April
2012, ICC-01/04-01/06-2864; Observations du groupe de victimes V02 concemant la fixation de la peine et des
réparations, 18 April 2012, ICC-01/04-01/06-2869.
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and the principles to be applied by the Chamber when considering the
appropriate sentence to be imposed were filed on 18 April 2012.
4. On 24 April 2012, the Chamber issued an order setting the date for the public
hearing on sentence as 13 June 2012.^
5. On 14 May 2012, the prosecution and the legal representatives of victims filed
submissions on the relevant evidence presented during the trial and their views
as to the sentence to be passed on Mr Lubanga.^
6. On 25 May 2012, the defence filed an urgent request for leave to extend by eleven
days the deadline for filing its written submissions on sentence and a request to
introduce additional evidence relevant to sentence.^ The prosecution filed its
response to the defence request on 28 May 2012,^^ and on the same day, the
Chamber extended the deadline for the defence submissions by seven days.^^
7. On 30 May 2012, the Chamber granted the defence request^^ for an extension of
the page limit for its submissions to 41 pages.^^
8. On 3 June 2012, the defence filed its submission on sentence^^ along with a
request to introduce additional evidence during the sentencing hearing.^^

7

Order fixing the date for the sentencing hearing, 24 April 2012, ICC-01/04-01/06-2871.
^ Prosecution's Sentence Request, 14 May 2012, ICC-01/04-01/06-2881; Observations sur la peine pour le groupe de
victimes VOl, 14 May 2012, ICC-01/04-01/06-2880; and Observations du groupe de victimes V02 sur des éléments
de preuve établissant des circonstances aggravantes ou des circonstances atténuantes des faits portés à la charge de
l'accusé reconnu coupable, 14 May 2012, ICC-01/04-0i/06-2882.
^ Requête urgente de la Défense aux fins de prorogation de délais, 25 May 2012, ICC-01/04-01/06-2884.
^^ Prosecution's Response to « Requête urgente de la Défense aux fins de prorogation de délais », ICC-01/04-01/062887.
^^ Order on the defence request for an extension of time, 28 May 2012, ICC-01/04-01/06-2888.
^^ Requête urgente de la Défense aux fins d'augmentation du nombre de pages autorisé pour le dépôt de ses
observations sur la peine, ICC-01/04-01/06-2889.
^^ Email communication from a Legal Officer of the Trial Chamber to the parties and participants on 30 May 2012 at
15.02.
^"^ Observations de la Défense sur la peine, 3 June 2012 (notified on 4 June 2012), ICC-01/04-01/06-2891-Conf-Exp,
public redacted version filed the same day, ICC-01/04-01/06-2891-Red.
Requête de la Défense sollicitant l'autorisation de présenter des éléments de preuve supplémentaires lors de
l'audience sur la peine prévue le 13 juin 2012, 3 June 2012 (notified on 4 June 2012), ICC-01/04-01/06-2892 and
four confidential annexes.
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9. On 7 June 2012, the legal representatives filed their submissions on the defence
request to introduce additional evidence.^^ The prosecution filed its submissions
on this issue on 8 June 2012.^^
10. The Chamber issued an Order on the defence request to provide the Chamber
with additional evidence during the sentencing hearing on 11 June 2012,^^
granting leave to the defence to: (i) call two additional witnesses (DOl-0039 and
DOl-0040) via a video-link with the DRC; (ii) rely on two documents when
questioning witness DOl-0040;^^ and (iii) introduce an additional document
relevant to the time spent by Mr Lubanga in detention in the DRC.^^
11. The sentencing hearing was held on 13 June 2012, during which the Chamber
heard the evidence of witnesses DOl-0039 and DOl-0040. Thereafter the
Prosecutor, the legal representatives of victims and the defence made their oral
submissions. Following these submissions, Mr Lubanga made a statement to the
Chamber.21

The evidence of the two additional witnesses and all the oral

submissions are considered below, where relevant.
11.

The jurisprudence of other courts in relation to sentencing regarding child
soldiers

12. Although the decisions of other international courts and tribunals are not part of
the directly applicable law under Article 21 of the Statute, the ad hoc tribunals are
in a comparable position to the Court in the context of sentencing. However, the

^^ Réponse des représentants légaux du groupe de victims VOl à la requête de la défense ICC-01/04-01/06-2892 du 4
juin 2012, 7 June 2012, ICC-01/04-01/06-2893.
^^ Prosecution's Response to « Requête de la Défense sollicitant l'autorisation de présenter des éléments de preuve
supplémentaires lors de l'audience sur la peine prévue le 13 juin 2012 », 8 June 2012, ICC-01/04-01/06-2894.
^^ Order on the defence request to present evidence during the sentencing hearing, 11 June 2012, ICC-01/04-01/062895.
^^ ICC-01/04-01/06-2895, para. 22.
^^DRC-D01-000I-0i36.
^^ ICC-01/04-01/06-T-360-Red2-ENG. Transcripts are refened to hereinafter as "T-".
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only convictions by an international criminal tribunal for the recruitment or use
of child soldiers are from the Special Court for Sierra Leone ("SCSL"). There have
been seven^^ convictions at the SCSL in four cases for the crime of using child
soldiers under the age of 15.^^ In two of those cases,^^ the Trial Chamber did not
address each coimt separately in its sentencing decision, and accordingly it is
impossible to determine the effect the conviction for the use of child soldiers had
on the overall sentences. The two cases in which separate sentences were handed
down for the crime of using child soldiers are briefly discussed below.
13. The Trial Chamber in the RUF case, when addressing the issue of gravity,
determined that the offences it was considering relating to the use of child
soldiers were committed on a large scale and with a significant degree of
brutality.^^ It was established that many children had been abducted from their
families and they were subjected to cruel and harsh military training. Those who
were unable to withstand the training regime were often summarily shot and
killed.^^ Children as young as 10 were armed and used to ambush others, as well
as acting as bodyguards for the commanders. The Chamber found that "very
yoimg children were used to engage in the perpetration of gruesome crimes
directed against innocent civilians", including amputating the limbs of civilians
and beheading corpses.^^ Many children were shot and killed in training and

^^ The conviction of Mr Kondewa was later overturned on appeal. Prosecutor v. Fofana and Kondewa, Case No.
SCSL-04-14-A, Appeals Chamber, Judgment, 28 May 2008.
^^ SCSL, Prosecutor v. Fofana and Kondewa, Case No. SCSL-04-I4-T, Trial Chamber, Judgment, 2 August 2007
("CDF case"); Prosecutor v. Taylor, Case No. SCSL-03-0I-T, Trial Chamber, Judgment, 18 May 2012 ("Taylor
case"); Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-I5-T, Trial Chamber, Judgment, 25 February 2009
("RUF case"); Prosecutor v. Brima, Kamara and Kanu, Case No. SCSL-04-16-T, Trial Chamber, Judgment, 20 June
2007 ("AFRC case").
^^ The AFRC and Taylor cases.
^^ SCSL, 77i^ Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, Trial Chamber, Sentencing Judgment
("RUF Sentencing Judgment"), 8 April 2009, para. 180.
^^ RUF Sentencing Judgment, paras 180-185.
^^ RUF Sentencing Judgment, para. 181.
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combat.28 The Chamber found that RUF fighters regularly drugged children,^^ and
it concluded that the inherent gravity of the criminal acts in question was
"exceptionally high".^^ The Chamber imposed a 50 year sentence on Issa Sesay
for using children actively in hostilities^^ and sentenced Morris Kallon to 35 years
for his involvement in the use of child soldiers.^^
14. It is significant that both Messrs Sesay and Kallon were convicted on sixteen
separate counts and that their sentences were ordered to run concurrently (Mr
Sesay received 52 years in total and Mr Kallon, 40 years). The RUF Trial Chamber
noted that "it is universally recognised and accepted that a person who has been
convicted of many crimes should generally receive a higher sentence than a
person convicted of only one of those crimes".^^
15. In the CDF case, Mr Kondewa was convicted of a number of offenses, including
conscripting child soldiers in order to participate actively in hostilities and he was
sentenced to seven years in prison for this crime, although this conviction was
later overturned on appeal. As a mitigating factor, the Chamber took into account
Mr Kondewa's contribution to establishing peace in Sierra Leone.^^
IIL

Analysis
A. The principles and the legal framework

16. In considering the purposes of punishment at the ICC, the Chamber has taken
into account the Preamble of the Statute, which provides that "the most serious
crimes of concern to the international community as a whole must not go
RUF Sentencing Judgment, para. 184.
^^ RUF Sentencing Judgment, para. 181.
^^ RUF Sentencing Judgment, para. 187.
^' RUF Sentencing Judgment, page 94.
^^ RUF Sentencing Judgment, page 96.
^^ RUF Sentencing Judgment, para. 18.
^^ SCSL, Prosecutor v. Fofana and Kondewa, Case No. SCSL-04-14-A, Trial Chamber, Sentencing Judgment, 9
October 2007, para. 94 ("CDF Sentencing Judgment").
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unpunished".^^ The Preamble further provides that the States Parties are
"[djetermined to put an end to impunity for the perpetrators of these crimes and
thus to contribute to the prevention of such crimes".^^ The ICC was established
"to these ends and for the sake of present and future generations".^^
17. Pursuant to Article 21(1) of the Statute, when passing sentence the Chamber shall
apply Articles 23, 76, 77 and 78 and 81(2)(a) of the Statute and Rules 143,145 and
146 of the Rules of Procedure and Evidence ("Rules").
18. Article 23 of the Statute reflects the nulla poena sine lege principle, namely the
convicted person can only be punished in accordance with the Statute.
19. Article 76(1) of the Statute establishes that the Chamber, when considering the
appropriate sentence, "shall take into account the evidence presented and
submissions made during the trial that are relevant to the sentence".
20. The Chamber is required to hold a sentendng hearing imder Article 76(2) of the
Statute if this step is requested by the prosecution or the defence and the
Chamber can also order a hearing of its own motion. Following a defence request
during the preparation stage of the trial, the Chamber indicated that it would
hold a separate sentencing hearing in the event of a conviction. Additionally, for
reasons of efficiency and economy, it ordered that evidence relating to sentence
could be admitted during the trial.^^
21. Pursuant to Article 77(1) of the Statute and Rule 145(3) of the Rules, the Chamber
may impose a sentence of imprisonment that does not exceed 30 years, unless

35

Preamble, para. 4.
^^ Preamble, para. 5.
^^ Preamble, para. 9.
38 T-99-ENG, page 39, line 11 to page 40, line 4; Decision on various issues related to witnesses' testimony during
trial, 29 January 2008, ICC-01/04-01/06-1140, para. 32; Decision on judicial questioning, 18 March 2010, ICC01/04-01/06-2360, para. 38.
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"the extreme gravity of the crime and the individual circumstances of the
convicted person" warrant a term of life imprisonment.
22. In addition, the Chamber may order a fine or the forfeiture of proceeds, property
and assets derived directly or indirectly from the crime, or both, pursuant to
Article 77(2) of the Statute.
23. Article 78 of the Statute and Rule 145 of the Rules govern the Chamber's
determination of the sentence, providing that the Chamber must take into
account such factors as the gravity of the crime and the individual circumstances
of the convicted person, as well as any mitigating and aggravating circumstances.
24. Article 78(2) of the Statute provides that with a sentence of imprisonment, the
Court must deduct the time, if any, spent in detention in accordance with an
order of the Court. Additionally, it "may deduct any time otherwise spent in
detention in connection with conduct underlying the crime".
25. Rules 145(l)(a) and (b) of the Rules require that the sentence must reflect the
culpability of the convicted person and the Chamber needs to balance all the
relevant factors, including any mitigating and aggravating factors and taking into
account the circumstances of the convicted person and the crime. Additional
factors and drcumstances that are to be considered are listed in Rules 145(l)(c)
and (2) of the Rules.
26. Finally, pursuant to Article 81(2)(a) of the Statute, the Chamber must ensure that
the sentence is in proportion to the crime.
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B. Preliminary considerations
1) Facts and circumstances described in the charges
27. The prosecution submits that the considerations the Chamber is required to take
into account when passing sentence, as set out in Rule 145 of the Rules, include
facts and circumstances beyond those described in the charges,^^ whilst the
defence suggests these are limited by the Decision on the Confirmation of
Charges ("Confirmation Decision").^° The defence argues that it would be unfair
if the Chamber is influenced in passing sentence by matters it was not able to
investigate during the trial."^^
28. Pursuant to Article 67(l)(a) of the Statute, the accused has the right to be
informed promptly and in detail of the nature, cause and content of the charges
against him and, under Regulation 52 of the Regulations of the Court
("Regulations"), the legal characterisation of the facts in the Document containing
the charges needs "to accord both with the crimes [...] and predse form of
participation under articles 25 and 28".^^ Pursuant to Article 74(2) of the Statute,
the judgment "shall not exceed the facts and circumstances, described in the
charges and any amendments to the charges" and the basis of the conviction

^^ ICC-01/04-01/06-2868, para. 25.
^^ ICC-01/04-01/06-2891-Red, paras 43 - 46 and 60 - 61.
^^ ICC-01/04-01/06-2891-Red, para. 61.
"^^ See also Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the Decision of Trial Chamber I
of 14 July 2009 entitled "Decision giving notice to the parties and participants that the legal characterisation of the
facts may be subject to change in accordance with Regulation 55(2) of the Regulations of the Court", 8 December
2009, ICC-01/04-01/06-2205. The Appeals Chamber has defined what are "the facts" in this context: "In the view of
the Appeals Chamber, the term 'facts' refers to the factual allegations which support each of the legal elements of the
crime charged. These factual allegations must be distinguished from the evidence put forward by the Prosecutor at
the confirmation hearing to support a charge (article 61 (5) of the Statute), as well as from background or other
information that, although contained in the document containing the charges or the confirmation decision, does not
support the legal elements of the crime charged. The Appeals Chamber emphasises that in the confirmation process,
the facts, as defined above, must be identified with sufficient clarity and detail, meeting the standard in article 67 (1)
(a) of the Statute." ICC-01/04-01/06-2205, footnote 163.
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should not exceed the factual circumstances identified in the Confirmation
Decision supporting each of the legal elements of the crimes charged.^^
29. The legal framework applicable to the sentencing stage of the proceedings,
applying Article 21(1) of the Statute, is set out in Articles 23, 76, 77, 78 and
81(2)(a) of the Statute and Rules 143, 145 and 146 of the Rules, and it is to be
noted that none of these provisions limit the factors that are properly to be
considered during sentencing to those described in the Confirmation Decision.
Instead, Article 76(1) of the Statute establishes that when considering the
"appropriate" sentence, the Trial Chamber "shall take into account the evidence
presented and submissions made during the trial that are relevant to the
sentence". Pursuant to Article 76(2) of the Statute, the Chamber "may on its own
motion, and shall, at the request of the Prosecutor or the accused, hold a further
hearing to hear any additional evidence or submissions relevant to the sentence
[...]". In the judgment of the Chamber, the evidence admitted at this stage can
exceed the facts and circumstances set out in the Confirmation Decision,
provided the defence has had a reasonable opportunity to address them.
30. As set out above, during the preparation stage of the trial, the Chamber indicated
that it would hold a separate sentencing hearing in the event of a conviction and,
for reasons of efficiency and economy, it ordered that evidence relating to
sentence could be admitted during the trial."^ The defence has had a sufficient
opportunity to challenge the evidence and the allegations relevant to the sentence
as advanced during the trial. In addition, the Chamber has provided the defence
an opportunity to respond to all the submissions and evidence that have been

43

See ICC-01/04-01/06-2842, paras 2 to 8.
^ T-99-ENG, page 39, line 11 to page 40, line 4; Decision on various issues related to witnesses' testimony during
trial, 29 January 2008, ICC-01/04-01/06-1140, para. 32; Decision on judicial questioning, 18 March 2010, ICC01/04-01/06-2360, para. 38.
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relied on for the purposes of sentence following Mr Lubanga's conviction.^^ The
Chamber requested written submissions on: (i) the procedure to be adopted for
sentencing and the principles to be applied by the Chamber;^^ and (ii) the relevant
evidence presented during trial, the aggravating and mitigating factors, and the
sentence to be imposed on Mr Lubanga.^^ This has ensured that he has had
adequate notice of the matters that may be taken into consideration by the
Chamber at this stage of the proceedings.
31. Moreover, the defence has been provided with adequate time and facilities,
including the opportunity to identify and introduce evidence relevant to
sentence.
2) Standard of proof
32. The prosecution argues that the Chamber should not follow the jurisprudence of
the ad hoc tribunals when they decided that the relevant aggravating factors need
to be established by the prosecution beyond reasonable doubt and they must be
directly related to the offences that resulted in a conviction.^^ The prosecution
submits that it is open to the Chamber to make findings as to the aggravating and
mitigating factors on the basis of a "balance of probabilities".^^ The defence
argues that the aggravating factors must be proved beyond a reasonable doubt.^^
33. It is for the Chamber to establish the standard of proof for the purposes of
sentencing, given the Statute and the Rules do not provide any guidance. Since
any aggravating factors established by the Chamber may have a significant effect

"^^ See William Schabas in Otto Triffterer (ed). Commentary on the Rome Statute of the Intemational Criminal Court,
Observers' Notes (2008), page 1414.
^^ See ICC-01/04-01/06-2868, ICC-01/04-01/06-2864 and ICC-01/04-01/06-2869.
^^ ICC-01/04-01/06-2881, ICC-01/04-01/06-2880 and ICC-01/04-01/06-2882.
^^ ICC-01/04-01/06-2868, para. 25.
"^^ ICC-01/04-01/06-2868, para. 25.
^^ ICC-01/04-01/06-2891-Red, para. 50.
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on the overall length of the sentence Mr Lubanga will serve, it is necessary that
they are established to the criminal standard of proof, namely "beyond a
reasonable doubt".
34. As to the mitigating circumstances, the defence submits that it is not limited to
the facts relied on during the confirmation stage of the proceedings, and the
standard of proof to be applied should be that of a balance of probabilities.^^ The
Chamber accepts that the mitigating factors are not limited to the facts and
circumstances described in the Confirmation Decision, particularly given Rule
145(2)(a)(ii) of the Rules refers to "the convicted person's conduct after the act" in
this context. As to the standard of proof, the Chamber is of the view that the in
dubio pro reo principle applies at the sentencing stage of the proceedings, and any
mitigating circumstances are to be established on a balance of probabilities.
3) Double counting
35. Any factors that are to be taken into account when assessing the gravity of the
crime will not additionally be taken into account as aggravating circumstances,
and vice versa.^^
C. The relevant f actors
1) Gravity of the crime
36. The "gravity of the crime", as set out in Article 78(1) of the Statute and in Rule
145 of the Rules, is one of the principal factors to be considered in the

^^ ICC-01/04-01/06-2891-Red, para. 86.
^^ International Tribunal for the former Yugoslavia ("ICTY"), Prosecutor v. Nikolic, Case No. IT-02-60/1-A, Appeals
Chamber, Judgment on Sentencing Appeal, 8 March 2006, para. 58.
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determination of the sentence,^^ which should be in proportion to the crime
(Article 81(2)(a) of the Statute), and it should reflect the culpability of the
convicted person (Rule 145(l)(a) of the Rules).
37. The crimes of conscripting and enlisting children under the age of fifteen and
using them to participate actively in hostilities are undoubtedly very serious
crimes that affect the international community as a whole. Additionally, as set
out in the Judgment, the crime of conscription is distinguished by the added
element of compulsion.^"^ The crime of using children to participate actively in
hostilities involves exposing them to real danger as potential targets.^^ The
vulnerability of children mean that they need to be afforded particular protection
that does not apply to the general population,^^ as recognised in various
intemational treaties.^^

^^ See Mark Jennings in Otto Triffterer (ed.). Commentary on the Rome Statute of the Intemational Criminal Court:
Observers' Notes (2008), page 1436 and ICTY, Prosecutor v. Nikolic, Case No. IT-94-2-S, Trial Chamber,
Sentencing Judgment, 18 December 2003, para. 144.
^^ ICC-01/04-01/06-2842, para 608.
^^ ICC-01/04-01/06-2842, para 628.
^^ ICRC Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(1987), page 1377 at marginal note 4544; see also page 1379 at marginal note 4555.
^^ The drafters of Additional Protocol II made "provision for the consequences of any possible violation" by
including a provision (Article 4(3)(d)) requiring special protection for children under 15 if they take a direct part in
hostilities and are captured: ICRC Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (1987), page 1380. Article 77(2) of Additional Protocol I provides: "The parties to
the conflict shall take all feasible measures in order that children who have not attained the age of fifteen years do
not take a direct part in hostilities and, in particular, they shall refrain from recruiting them into their armed forces.";
ICC-01/04-01/06-803-tEN, paras 242 - 243; see also Michael Cottier in Otto Triffterer (ed.). Commentary on the
Rome Statute of the International Criminal Court: Observers' Notes (2008), page 467 at marginal note 227; Knut
Dörmann, Elements of War crimes under the Rome Statute of the Intemational Criminal Court, Sources and
Commentary (2003), pages 376 and 470. Notably, Article 4(3)(c) of Additional Protocol II to the 1949 Geneva
Conventions includes an absolute prohibition against the recruitment and use of children under the age of 15 in
hostilities (in the context of an armed conflict not of an international character) as follows: "children who have not
attained the age of fifteen years shall neither be recruited in the armed forces or groups nor allowed to take part in
hostilities." The Convention on the Rights of the Child, an almost universally ratified human rights treaty, requires
the State Parties to "take all feasible measures to ensure that persons who have not attained the age of fifteen years
do not take a direct part in hostilities", and to "refrain from recruiting any person who has not attained the age of
fifteen years into their armed forces" in all types of armed conflicts ("armed conflicts which are relevant to the
child"). Convention on the Rights of the Child, adopted an opened for signature, ratification and accession by
General Assembly resolution 44/25 of 20 November 1989; entered into force on 2 September 1990: Article 38, paras
2 and 3. See also Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in
Armed Conflict, U.N.DOC.A/54/RES/263 (2000), Articles 1 to 3, and African Charter On the Rights and Welfare of

No. ICC-01/04-01/06

15/52

10 July 2012

38. As the Chamber described in the Judgment, the principal historical objective
underlying the prohibition against the use of child soldiers is to protect children
under the age of 15 from the risks that are associated with armed conflict, and
particularly they are directed at securing their physical and psychological wellbeing. This includes not only protection from violence and fatal or non-fatal
injuries during fighting, but also the potentially serious trauma that can
accompany recruitment, including separating children from their families,
interrupting or disrupting their schooling and exposing them to an environment
of violence and fear.^^
39. In her written submissions, the expert witness Ms Schauer set out that:
[a]mong a number of at risk populations, children of war and child soldiers are a
particularly vulnerable group and often suffer from devastating long-term consequences
of experienced or witnessed acts of violence. Child war survivors have to cope with
repeated traumatic life events, exposure to combat, shelling and other life threatening
events, acts of abuse such as torture or rape, violent death of a parent or friend,
witnessing loved ones being tortured or injured, separation from family, being abducted
or held in detention, insuffident adult care, lack of safe drinking water and food,
inadequate shelter, explosive devices and dangerous building ruins in proximity,
marching or being transported in crowded vehicles over long distances and spending
months in transit camps. These experiences can hamper children's healthy development
and their ability to function fully even once the violence has ceased, [references omitted]^^

40. Children used in hostilities face the inevitable risk of being wounded or killed
and, on the basis of studies carried out with former child soldiers in various
countries including Uganda and the DRC between 2004 and 2008, Ms Schauer set
out in her report and during her evidence before the Chamber that a significant
the Child, O AU Doc. CAB/LEG/24.9/49 (1990), adopted on 11 July 1990 and entered into force on 29 November
1999, Article 22(2): [Armed Conflicts] "State Parties to the present Charter shall take all necessary measures to
ensure that no child shall take a direct part in hostilities and refrain in particular, from recruiting any child."
^^ Expert Report of Ms Schauer (CHM-00001), The Psychological Impact of Child Soldiering, ICC-01/04-01/061729-Anxl (EVD-CHM-00001); Gregoria Palomino Suarez, Kindersoldaten im Völkerstrafrecht (2009), page 124;
see also Graca Machel, Impact of Armed Conflict on Children, 26 August 1996, UN Doc A/51/306, para. 30;
Francois Bugnion, "Les Enfants Soldats, le Droit Intemational Humanitaire et la Charte Africaine des Droits et du
Bien-Être de L'Enfant", 12 African Joumal of International & Comparative Law (2000), page 263.
^^ EVD-CHM-00001, page 3.
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number of the children who were interviewed had developed the debilitating
mental health condition known as post-traumatic stress disorder. This followed
their exposure to traumatic events whilst serving as child soldiers.^^ Ms Schauer
described the core symptoms^^ and she indicated that post-traumatic stress tends
to persist, possibly for the remainder of the individual's life.^^ She suggested that
"the response to war-related trauma by ex-combatants and child soldiers in
countries directly affected by war and violence is complex and frequently leads to
severe forms of multiple psychological disorders."^^
41. A significant percentage of the former child soldiers who were the subject of the
study had abused drugs or alcohol; they suffered from depression and
dissociation; and some demonstrated suicidal behaviour.^ According to the
report, "[rjesearch shows that former child soldiers have difficulties in controlling
aggressive impulses and have little skills to handle life without violence. These
children show ongoing aggressiveness within their families and communities
even after relocation to their home villages."^^ Studies indicate that abduction and
the consequent trauma have a negative impact on their education and cognitive
abilities.^^ It was stated in the report that "psychological exposure and suffering
from trauma can cripple individuals and families even into the next generations".
42. Ms Schauer also pointed out that children who have been child soldiers for a
significant period of time usually do not demonstrate "civilian life skills" as they
have difficulties socialising, they missed schooling, and as a result they are at a

^° See T-166-ENG and EVD-CHM-00001, pages 10 - 12.
^^ EVD-CHM-00001, pages 13 - 14.
^^ EVD-CHM-00001, page 15.
^^ EVD-CHM-00001, page 17.
^ EVD-CHM-00001, pages 1 8 - 2 1 .
^^ EVD-CHM-00001, page 21.
^^ EVD-CHM-00001, pages 23 - 24.

No. ICC-01/04-01/06

17/52

10 July 2012

disadvantage, particularly as regards employment.^^ This loss of the productivity
of a large number of young people is described as a challenge in a poor country.^^
43. The United Nations Special Representative of the Secretary General on Children
and Armed Conflict, Ms Radhika Coomaraswamy gave evidence that many of
the children she had spoken with voluntarily joined armed groups because of
their circumstances.^^ She met numerous children who had entered armed groups
in order to feed themselves, due to their extreme poverty or because they were
maltreated by members of their families.^^ Therefore, children frequently joined
armed groups "as a matter of pure survival."^^ As set out in the Judgment, the
consent of a child to recruitment does not constitute a valid defence to any of the
crimes of which Mr Lubanga has been convicted.^^
44. Against this general background the Chamber has considered the gravity of these
crimes in the circumstances of this case, with regard, inter alia, to the extent of the
damage caused, and in particular "the harm caused to the victims and their
families, the nature of the unlawful behaviour and the means employed to
execute the crime; the degree of participation of the convicted person; the degree
of intent; the circumstances of manner, time and location; and the age, education,
social and economic condition of the convicted person."^^
2) Large-scale and widespread nature of the crimes committed.
45. In the context of "circumstances of manner, time and location of the crimes" the
prosecution submits that the extent and widespread nature of the crimes should

^^ T-166-ENG, page 32, line 25 to page 33, line 7.
^^ T-166-ENG, page 33, lines 8 - 14.
^^ T-223-ENG, page 12, lines 13-14.
^^ T-223-ENG, page 12, lines 14 - 17.
^^ T-223-ENG, page 12, line 24.
^^ ICC-01/04-01/06-2842, para. 617.
^^ Rule 145(1 )(c).
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be taken into account by the Chamber in setting the sentence.^"^ Witnesses P-0014
and P-0016 described the significant percentage of recruits under 15 years old
who were at the headquarters at Bunia prior to the period covered by the
charges, and at Mandro.^^
46. The v o l Group of victims relies on the 25 April 2012 report from the Trust Fund
for Victims, which set out that approximately 2,900 children under the age of 15
were enlisted by the UPC/FPLC. It is submitted that this constitutes considerable
damage in the context of this case.^^
47. The defence suggests that these contentions by the prosecution and the legal
representatives are not based in either the evidence at trial or the Judgment.^
Rather, it is argued that the Chamber only referred to "the widespread
recruitment of young people, including children under the age of 15"; it made no
specific findings as to the proportion of child soldiers amongst the recruits; and it
did not reach the conclusion that child soldiers were used in large number to
participate actively in hostilities.^^
48. The defence sought to rely on evidence from Witness DOl-0040, who was
described in the Judgment as a child who was "evidently under the age of 15".^^
He suggested during the sentencing hearing that he was bom in 1983.^° Although
the defence did not call this individual (as it was entitled) as a witness during the
trial, it nonetheless suggests his testimony, at this stage of the proceedings,
supports the argument that an assessment of age that is reached on the basis of an
individual's appearance alone is frequently at risk of a significant margin of
'^^ ICC-01/04-01/06-2881, paras 1 0 - 1 1 .
^^ ICC-01/04-01/06-2881, para. 11.
^^ ICC-01/04-01/06-2880, paras 8 - 9 .
^^ ICC-01/04-01/06-2891-Red, paras 7 - 19; T-360-Red2-ENG, page 49, line 13 to page 52, line 19.
^^ ICC-01/04-01/06-2891-Red, paras 9 - 1 3 .
^^ ICC-01/04-01/06-2842, para. 1254.
^° T-360-Red2-ENG, page 21, lines 14 - 15.
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