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COMMENTS ON THE REPORT PREPARED BY MARK 
TROWELL QC DATED MARCH 2011 ON THE TRIAL OF 

ANWAR IBRAHIM 

 

INTRODUCTION 

 

[1] This is the 3rd response to the reports from Inter-

Parliamentary Union (IPU), the last two of which were prepared 

by Mark Trowell QC on behalf of IPU. From the earlier court 

records, Mark Trowell QC was holding a watching brief for 

LAWASIA. It has not been reflected in the court records that Mark 

Trowell QC was an observer for IPU. 

[2] However, the general impression that could be gleaned from 

these 2 reports prepared by Mark Trowell QC, would be that the 

reports were actually prepared by one of the members in the 

Anwar Ibrahim’s defence team and not by an objective observer 

to the trial. 

[3] This report by Mark Trowell QC dated March 2011 and his 

earlier report dated August 2010, essentially paraphrased and 

reflected the sentiments and stand of Anwar Ibrahim’s defence 



2 
 

team, although some concessions were made here and there 

when issues are clearly untenable. 

 

Disclosure of Prosecution Evidence 

 

[4] This issue on the non-disclosure of prosecution evidence is 

not a new issue. We refer to our 1st reply on this issue pursuant to 

the resolution adopted by the IPU Governing Council at its 186th 

Session in Bangkok on 1st April 2010, whereby we have explained 

that: 

 

“d) Access to evidence, documents and things 
 

i) The position on disclosure of materials is governed 
by both sections 51 and 51A of the Criminal Procedure 
Code. Briefly, section 51 requires the prosecution to 
furnish all the materials mentioned in the charge and 
also to allow the accused person to know exactly what 

the charge he is facing before trial. 
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ii) On the other hand, as we have stated earlier, under 
section 51A of the Criminal Procedure Code, the 
prosecution is obliged to supply to an accused person: 
(a) a copy of the information made under section 107 of 
the Criminal Procedure Code which we usually called it 
the ‘First Information Report’; (b) a copy of any 
document which would  be tendered as part of the 
evidence for the prosecution; and (c) a written statement 
of facts favourable to the defence of the accused. It is 
well settled that statements recorded from witnesses 
under section 112 of the Criminal Procedure Code are 
privilege documents. The law does not permit 
disclosure of such documents. The prosecution had 
complied with all the relevant provisions of disclosure 

as stated in sections 51 and  51A of the said Code. 

 

iii) Even in England, it must be observed that there is 
also no necessity for ‘disclosure of material which is 
either neutral in its effect or which is adverse to the 
defendant, whether because it strengthens the 
prosecution or weakens the defence.’ (Please see the 

case of R v H; R v C [2004] 1 All E R 1269 at page 1278) 
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iv) The refusal of the prosecution to supply the original 
samples to Mr. Anwar Ibrahim at this stage of the trial is 
with the view to preserve the integrity of the samples so 
as to prevent any allegation of tampering. Once the 
samples have been tendered, Mr. Anwar Ibrahim and his 
counsels would have all the liberty to examine the 
exhibits and ask for the exhibits to be examined by their 
own expert witnesses. Mr. Anwar Ibrahim is entitled 
under the law to such request during the trial, whether 
at the prosecution stage or at the defence stage. The 

prosecution would have no objection to such request.” 

 

[5] In our 2nd response to the IPU’s report which was prepared 

by Mark Trowell QC and dated August 2010, we have stated that: 

 

 “DISCLOSURE OF MATERIALS AND WITNESS LIST 

 

39. The position on disclosure of materials in a trial is 
governed by both sections 51 and 51A of the Criminal 
Procedure Code. Briefly, section 51 requires the 
prosecution to furnish all the materials mentioned in the 
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charge and also to allow the accused person to know 

exactly what the charge he is facing before trial. 

40. On the other hand, under section 51A of the 
Criminal Procedure Code, the prosecution is obliged to 
supply to an accused person: (a) a copy of the 
information made under section 107 of the Criminal 
Procedure Code which we usually called it the ‘First 
Information Report’; (b) a copy of any document which 
would be tendered as part of the evidence for the 
prosecution; and (c) a written statement of facts 

favourable to the defence of the accused. 

41. Section 51A(1)(b) of the Criminal Procedure Code, 
in particular, mandated that the prosecution must 
supply a copy of any document which the prosecution 
wishes to tender at the trial. Hence, it is clearly not 
correct for Mr. Mark Trowell QC to allege that the 
prosecution refused to supply evidence which it would 

rely upon at the trial. 

42. It is well settled that statements recorded from 
witnesses under section 112 of the Criminal Procedure 
Code are privilege documents. The law does not permit 
disclosure of such documents. The court conferred 



6 
 

privilege on witnesses’ statement because of public 
policy consideration. Otherwise, for a small country like 
Malaysia, the members of the public would be utmost 

reluctant to be witnesses to a crime. 

43. The prosecution had complied with all the relevant 
provisions of disclosure as stated in sections 51 and 

51A of the Criminal Procedure Code. 

44. These are the documents and materials supplied by 
the prosecution to the defence together with their 
respective dates: 

List of Documents and Materials supplied by the Prosecution to the Defence 

Date Contents 

14.11.2008 1.  First Information Report – police report Travers Report No. 4350/2008 

2. Sketch Plan Log for Unit 11-5-1, Desa Damansara Condominium 

3. Sketch Plan Log for Unit 11-5-2, Desa Damansara Condominium 

4.  Handling Form for Specimen Medico – Reference Legal No. K08/08 

5. Request Form for Toxicology/Forensic Examination KL Hospital 

6. Duty Roaster June 2008, Medical Forensic Department, KL Hospital 

7. Examination List dated 30 June 2008 for Chinese Silk Carpet, Duvet and Blue Cover 

8. Examination List dated 30 June 2008 – Log Book Desa Damansara Condominium 

9. Examination List dated 30 June 2008 – hard disk CCTV – guard house 

10. Examination List dated 30 June 2008 – hard disk CCTV – administration office 

11.  Examination List dated 29 June 2008 at No.48, Jalan BU 7/6, Bandar Utama, 

Damansara 

12.  Handover List for exhibit dated 30 June 2008 

13. Crime Scene Photograph and Exhibit 
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14. CCTV Recording Photograph 

15. Sample Form And / Or Exhibit for Examination or Extraction B – B10 

16. Sample Form And / Or Exhibit for Examination or Extraction B 12 

17. Sample Form And / Or Exhibit for Examination or Extraction A – A7 

18. Malaysia Chemist Department Official Receipt B-B11 

19. Malaysia Chemist Department Official Receipt A-A7 

20. A copy of Log Book Desa Damansara Condominium, KL [page 39-106] 

21. Sample Form And / Or Exhibit for Examination or Extraction D-D4 

22. Malaysia Chemist Department Official Receipt D-D3 

23. Handover exhibit list dated 17 July 2008 marked 4-7 

24. Handover exhibit list dated 17 July 2008 marked 8-10 

25. A copy of Travers Report 4350/08 

26. Accused statement recorded under Section 112 Criminal Procedure Code. 

27. Copies of the sketch plan of the lock-up dated 17/7/2008. 

28. 14 copies of photographs of the lock-up during inspection dated 17/7/2008 

29. A report under Section 399 of the Criminal Procedure Code dated 7.7.2008 

30. Report of Clinical Forensic case No. K 08/08 

31. Report under Section 399 of the Criminal Procedure Code dated 22.7.2008 

 

16.06.2009 1. Electro Pherogram for each samples 

2. Medical report from the Pusrawi Hospital 

3. CCTV recording dated 26 June 2008 

4. Clearer copies of statement recorded from DSAI 

 

24.12.2009 1. A Medical Report on Dato Seri Anwar Ibrahim relating to Travers Rpt:4350/08 

 

12.01.2010 1. Copy of POL 59 (Examination of Mohd Saiful Bukhari at 28 June 2008) 

2. Acknowledgment receipt of Exhibits from Dr. Siew at 29 June 2008 

3. Request form for Forensic/Toxicology examination 

4. Station diary at 12 July 2008 until 18 July 2008 

5. Lock-up visit book at 16 July 2008 until 18 July 2008 

6. Pocket book of L/Kpl Nik Rosmady at 16 July 2008 until 18 July 2008 
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7. Pocket book of L/Kpl Mohd Jasni at 16 July 2008 until 18 July 2008 

8. Hand-over exhibits form from Supt. Amidon to Investigating Officer dated 30 June    

2008 

9. Hand-over exhibits form from Supt. Amidon to Investigating Officer (exhibits which 

were taken at the Lock-up on 17 July 2008) 

10. Hand-over form between chemistry department and Investigating Officer dated 30 

June 2008 

11. Hand-over form between chemistry department and Investigating Officer dated 1 

July 2008 

12. Hand-over form between chemistry department and Investigating Officer dated 17 

July 2008 

13. (4) copies of POL 31 request for examination of exhibits to the Chemistry 

Department 

14. A copy of request of exhibits for examination/analysis (MF01) 

15. A copy of log book for movement of vehicle dated 30 June 2008 

16. A copy of inspection list of Hard Disc brand Western Digital dated 30 June 2008 

17. A copy of inspection list of Hard Disc brand Seagate dated 30 June 2008 

 

02.02.2010 1. Acknowledgement letter of hard disc dated 3/7/08 

2. Acknowledgement letter of hard disc dated 24/9/08 

3. Certificate under Section 90A Evidence Act by C/Insp Fauziah 

 

 

 

45. It must be explained that the refusal of the 
prosecution to supply the original samples to the 
defence at this stage of the trial, is with the view to 
preserve the integrity of the samples so as to prevent 
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any allegation of tampering. Once the samples have 
been tendered, Anwar and his counsels would have all 
the liberty to examine the exhibits and ask for the 
exhibits to be examined by their own expert witnesses. 
Anwar is entitled under the law to such request during 
the trial, whether at the prosecution stage or at the 
defence stage. The prosecution would have no objection 

to such request. 

 

FEDERAL COURT APPEAL – THE VICTIM’S POLICE 

STATEMENT 

 

46. As we have stated earlier, witnesses’ statements 

are privilege documents.  

47. However, in limited circumstances, defence may 
gain access to witnesses’ statements when application 
is made to impeach the credit of the witness by relying 
on his previous statement which is liable to be 
contradicted under sections 145 and 155 of the 
Evidence Act. When witness refreshes his memory by 
referring to his previous statement, under section 161 of 
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the Evidence Act, the adverse party must be shown the 

said statement. 

48. Any contradiction between the evidence of a 
witness and the charge preferred against an accused 
person is no ground for the defence to be given access 

to that witness’ statement. 

49. Furthermore, we have explained earlier that the 
element of consent or otherwise is not relevant to the 
charge, except that non-consensual act would carry with 
it an enhanced punishment. Section 377B of the Penal 
Code is a section for general punishment of the offence, 
whereas, section 377C is an enhanced punishment 
section involving non-consensual act. In this case 
Anwar was charge for an offence punishable under 
section 377B and consent or otherwise is not an 

element of the offence. 

50. Such being the case, there is no basis upon which 
Anwar’s counsel could claim that he is entitled to the 
victim’s statement. With this in mind and the discretion 
of the Public Prosecutor pursuant to Article 145 of the 
Federal Constitution to institute the charge against 
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Anwar, there is no merit in the application of Anwar’s 

counsel to be given access to the victim’s statement. 

51. In addition, this ruling by the trial Judge is purely 
interlocutory in nature and the Court of Appeal and 
Federal Court have no jurisdiction to entertain 
interlocutory appeals by virtue of the definition of the 
word ‘decision’ in section 3 of the Court of Judicature 
Act. Otherwise, interlocutory application and its 
consequential appeal would delay the trial of a matter as 

experienced in the present case 

52. It must be emphasized that Anwar is not prevented 
from raising all these issues at the end of the trial and to 
take those issues to the appellate courts for the purpose 

of appeal, if necessary. 

 

[6] As for the witness list, the Federal Court had ruled that the 

prosecution is not obliged to supply the witness list to the 

defence. Notwithstanding the Federal Court’s decision, in most 

cases, witness list would be supplied by the prosecution to the 

defence but in view of the prevalent danger of witness tampering 

by the defence in this case, the prosecution did not provide the 

defence with the witness list. 
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[7] In addition, it is not a case where the defence is totally in the 

dark as to the number of witnesses to be called and who to be 

called as the lead prosecutor had, as a matter of courtesy, 

informed the lead defence counsel earlier, who the prosecution 

would be calling at its witnesses, although strictly speaking, the 

lead prosecutor was not obliged to do so. 

[8] More importantly, a cursory perusal of all the documents 

served on the defence would, unquestionably, reveal the 

witnesses of the prosecution. 

 

Comments on the 1st Commentary 

 

[9] We have adverted earlier why witness statements are not 

supplied to the defence, primarily, because of public policy 

consideration. The Federal Court in Husdi v Public Prosecutor 
[1980] 2 MLJ 80 through the judgment of Suffian Lord President 

explained at p 82 that: 

 

“If the prosecution is obliged to supply copies of police 
statements to the defence without the intervention of the 
court, the defence may be tempted to ask for, and the 
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prosecution will be obliged to supply, copies of every 
statement in the police investigation file, and Malaysian 
will be more reluctant to come forward with evidence to 

incriminate their fellows.” 

 

[10] Moreover, in a criminal trial, the best evidence is still the oral 

evidence of the witness as the veracity and credibility of the 

witness evidence can be tested through cross-examination. 

[11] There is no bar to the defence to request for a short 

adjournment in order to enable the defence to be adequately 

prepared for cross-examination of the prosecution witness. The 

defence had in fact requested for such adjournment a few times in 

the course of this trial. 

 

Comments on the 2nd Commentary 

 

[12]  It must be remembered that the prosecution has just closed 

its case and the case is now fixed for submission at the 

conclusion of the prosecution case on 25 April 2011. 
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[13] We have explained in our earlier reply that the trial should be 

allowed to take its proper course rather than to make imprudent 

remarks and cast aspersion on the competency of the trial judge 

and the criminal justice system at every turn of event. When 

rulings are made in the course of a trial, parties who are 

dissatisfied can appeal against the said rulings. Although 

appellate court does not entertain interlocutory appeal, the 

dissatisfied party is not precluded from raising the issue at the 

substantive appeal stage. To make unwarranted remarks and to 

cast aspersion on the integrity of the court for every ruling made is 

not only improper but also subjudice. 

[14] It is useful at this juncture to reflect on what we have stated 

in our earlier reply as follows: 

 

“37. It must be remembered the trial has just begun. 
Only four witnesses have been called so far. There are 
more witnesses to be called. Let the trial take its course. 
Let us not prejudge the case at this juncture. The 
criminal justice system of Malaysia allows Anwar to the 
benefit of one trial and two appeals. We are only at a 
very early stage of the trial and yet we have report 



15 
 

casting aspersion on the criminal justice system of 

Malaysia.” 

 

[15] Hence, it is clearly improper and ill-advised for Mark Trowell 

QC to remark at this stage of the trial that “In assessing whether 
Anwar Ibrahim has obtained a fair trial it must be said that 

some of the trial Judge’s rulings are questionable.” 

[16] Such a remark at this stage of the trial could not have come 

from an independent observer, more so a QC as such, who must 

be very well verse in the criminal trial process. We have reiterated 

earlier that Anwar Ibrahim is entitled to a trial and 2 appeals 

before any decision could be rendered conclusive. 

[17] More importantly, it is clearly a fallacy for Mark Trowell to 

suggest that ‘the failure to disclose this material would make it 

almost impossible for the accused’s forensic experts to properly 

assess the adequacy and accuracy of the prosecution experts 

methodology and to properly question these expert witnesses at 

trial,’ as it merely repeated the stand of the Anwar Ibrahim’s 

defence team. 

[18] It must be remembered that experts’ methodology and the 

standard adopted are universal and known to every expert in the 

world.  
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[19] The assessment on the adequacy and competency of an 

expert and the conclusions drawn by him, as always, are elicited 

through cross-examination.  

[20] The defence is at liberty to question and challenge the 

adequacy, competency and conclusions drawn by the prosecution 

experts in cross-examination.  Whatever methods used and 

standard adopted by the prosecution witness could be elicited 

through cross-examination. 

[21] Hence, it is clear that the remarks of Mark Trowell on the 

disclosure of material, was made without taking into consideration 

the explanations of the prosecution put forward at the trial. 

 

Disclosure of hospital clinical notes of Mohd Saiful at HKL 

 

[22] Looking at this part of the report and the commentary by 

Mark Trowell, again, it is a mere repetition and elaboration of the 

submission by Mr. Karpal Singh who is the lead counsel for 

Anwar Ibrahim. 

[23] This issue had been comprehensively dealt with at the trial 

and also formed part of the prosecution submission in the Court of 

Appeal. The relevant parts of which are as follows: 
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“[37] In this regard, it is useful at this juncture to refer to 
the decision of the Federal Court on the issue of 
relevancy in the case of Dato Seri Anwar Ibrahim v PP 
(supra) at p 282, whereby it was explained with 
reference to the submission of the Respondent as 

follows: 

 

[38] The learned Solicitor General II in concluding his 

submission on s. 51 CPC had stated that: 

 

The court would exercise its discretion under 
section 51 of the Code only if the court is of the 
view that it is necessary or desirable to have the 
document produced, having regards to sections 
152 to 154 of the Code at the pre-trial stage, 
whereas the court must subject the application to 
the relevancy test, having regards to the issues for 
adjudication in the course of the trial. (Emphasis 

added) 
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[39] In coming to that conclusion reference was made to 
the discussion on the Indian s. 91 Code  of Criminal 
Procedure 1973 (equivalent to s. 51CPC) in the case of 
State of Orissa v Debendra Nath Padhi [2004] 4 LRI 860, 

and the following passages were read to us: 

 

Any document or thing envisaged under the 
aforesaid provisions can be ordered to be produced 
on finding that the same is necessary or desirable 
for the purpose of investigation, inquiry, trial or 
other proceedings under the Code. The first and 
foremost requirement of the section is about the 
document being necessary or desirable. The 
necessity or desirability would have to be seen with 
reference to the stage when a prayer is made for 
production. If any document is necessary or 

desirable for the defence of the accused, the 

question of invoking s. 91 at the initial stage of 

framing of a charge would not arise since defence 

of the accused is not relevant at that stage. 

(Emphasis added) 

The next passage reads 



19 
 

In so far as the accused is concerned, his 

entitlement to seek order under section 91 would 

ordinarily not come till the stage of defence. When 
the section talks of the document being necessary 
and desirable, it is implicit that the necessity and 
desirability is to be examined considering the stage 
when such a prayer for summoning and production 
is made and the party who makes it whether police 

or the accused.” (Emphasis supplied) 

 

[24] The prosecution in this case had also submitted at length on 

the accused’s entitlement to documents as follows: 

 

[53] Similarly, in the case of Public Prosecutor v 
Ramasami a/l Simmathri & Ors and another application 
[2001] 4 MLJ 412 at p 420, the issue of the admissibility 
of the post mortem report was discussed and it was 

held that: 

 

“In the case before me, the post mortem reports are not 
admissible in evidence under s 399 of the CPC because 
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they have not been served on the accused persons at 
least ten days before the commencement of the trial. 
The question of supplying copies of these post mortem 

reports to the defence does not arise at all.” 

 

[54] The court in  Public Prosecutor v Ramasami a/l 
Simmathri & Ors and another application (supra) at p 
422, proceeded further to consider the application by 
the defence for the chemist reports, the report of the 
forensic pathologist, the report of the dental expert and 

the DNA profiling reports, where it was reiterated that: 

 

“In my view, these are also not admissible for the same 
reasons as the post mortem reports and my reasons for 
disallowing the application of the defence in respect of 
the post mortem reports also apply to the third category 

of reports. 

 

In the ultimate analysis, I am of the respectful view that 
although in the case of post mortem reports, chemist 
reports, DNA profiling reports, dental reports and the 
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like, there is no real risk or danger of tampering with 
witnesses, bearing in mind that the makers are neutral 
witnesses being professional witnesses, on the 
authority of Bryant v Dickson, cited with approval in the 
Khoo Siew Bee case, there is no duty on the part of the 

prosecution to supply the defence with copies of the 

reports.” (Emphasis supplied) 

 

[55] A similar stand was also adopted by Spencer 
Wilkinson J in Wong Kok Keong v Regina [1955] 21 MLJ 

13 at p 14 where it was held that: 

 

“Reading Section 427(1) as a whole I think it is clear 
from the wording of the sub-section that the giving in 
evidence of these documents is subject to the proviso 
that a copy shall be delivered not less than ten clear 
days before the commencement of the trial. If this be 
correct then it is clear that in the case now before me 
the report was not admissible in evidence, because the 
proviso on the sub-section had not been complied 

with.” 
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[56] Where a specific document is ruled to be 
admissible, the defence is entitled to the said document 
or alternatively as stated in item (ii) above, the defence 
is entitled to inspect any document when the witness 
chose to refresh his memory before the court with 
regard to the said document. It had been explained by 
Spencer Wilkinson J in Saw Thean Teik v Regina [1953] 

19 MLJ 124 at p 125 that: 

 

“In the first place the Medical Officer having been called 
as a witness his report should not have been put in. I 
think it is quite clear from the wording of section 427 of 
the Criminal Procedure Code that under that section a 
Medical Officer’s report is admissible only if that officer 
is not called as a witness. When a Medical Officer is 
giving oral evidence then of course any notes which he 
may have made at the time of his examination he can 
refer to refresh his memory. Moreover, if his report is 
made at about the time when the examination took place 
the report could be put in not as primary evidence of 
its contents but to corroborate the oral evidence already 

given under section 157 of the Evidence Ordinance.” 
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[57] Spencer Wilkinson J further explained at p 126 that: 

 

“Technically, however, it is wrong for a witness in a 
criminal case to produce a report as a substitute for oral 
evidence. Clearly, if the witness is in the witness box the 
best evidence is his oral evidence as to what he saw or 
discovered (see section 60 of the Evidence Ordinance). 
Where witnesses of this kind are brought to Court their 
reports should only be used, if at all, either to refresh 

memory or as corroboration.” 

 

[58] The Federal Court had in the case of Balachandran 
v Public Prosecutor [2005] 2 MLJ 301 laid down similar 
principle, albeit, with reference to the admissibility of an 
arrest report as opposed to a first information report at 

p 311 as follows: 

 

“It must be added only the first information report is 
admissible under s 108A in addition to ss 145 and 157 of 
the  Evidence Act 1950 while other reports are 
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admissible only  under the latter provisions of the 

law.” 

 

[59] At p 2468 in Sarkar’s Law of Evidence (16th 
Edition)(Vol 2), under the heading – Post-morten Notes 

etc, the authors expressed that: 

 

“It is extremely undesirable that post-mortem notes of 
medical examination should be put in evidence en bloc 
through the medical officer. Ss 159, 161 only permit a 
limited use being made of them for refreshing memory 
or for contradicting the witness who made it [Md Yusuf v 
R, A 1929 S 225; R v Jadab Dass, 27 C 295: 4 CWN 129]. 
It is the doctor’s statement in court which is substantive 

evidence and not the report which can only be used for 

refreshing his memory [R v Jadab Dass ante: In re 
Ranggappa, 59 M 349; Raghuni v R, 9 C 455; 11 CLR 
569; Hadi v S, A 1966 Or 21; see also 2 WR Cr Letters P 
14 and 6 WR Cr Letters p 3] or to contradict whatever he 
might say in witness-box, but it cannot by itself be 
substantive evidence [In re Ramaswami, A 1938 M 336]. 
The practice of the court referring to statements in the 
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first information reports, medico-legal reports, &c, as if 

they were evidence is not justified by law. The proper 
course is for the witness to refer to the document which 
he has prepared at the time under s 159 and state in 
court everything material [Mohammad v R, A 1937 L 

475]. (Emphasis supplied) 

 

[25] No clarification is required on the report and commentary 

concerning the ‘Admissibilty of Mohd Saiful’s toxicology report’ 

[26] No clarification is required on the report and commentary 

concerning the ‘Testimony of forensic pathologist Dr. Siew Sheue 

Feng’ as the proforma form referred to by Dr. Siew was ordered to 

be supplied to the defence. 

 

Application for Judge to disqualify himself and the 

Commentary 

 

[27] There is nothing much to add to this part of Mark Trowell’s 

report and commentary, except to reproduce the relevant parts of 

the prosecution submission at the Court of Appeal concerning the 

allegation of intimidation by the accused’s counsel as follows: 
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“[34] It could be seen that the original/initial reason 
given by learned counsel for the Appellant to recuse the 
trial Judge was premised on the fact that the said Judge 
had dismissed the Appellant’s application to be given 

access to the doctor’s notes. 

[35] It well settled law that there is absolutely no basis 
to recuse a trial Judge merely because ruling was made 
against an applicant in a matter. In Alor Janggus Soon 
Seng Trading Sdn Bhd & Ors v Sey Hoe Sdn Bhd and 
Ors [2003] 1 MLJ 78 at p 87, the Court of Appeal 

explained that: 

 

“From what has just been said it must be equally 
obvious that whether a decision is favourable or 
adverse depends upon whom it is perceived i.e, by the 
respondents or by the applicants. Where it is favourable 
to one party, there would be no application for recusal 
for sure; but where it is adverse to the other party there 
might be, as in the case of the applicant here. Surely, a 
decision that is adverse to a party is not per se 
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ordinarily a ground to disqualify a judge as observed by 

Lord Bingham CJ and Mason J above.”  

 

[36] The Respondent (the Prosecution) had informed the 
trial Judge, in no uncertain terms that it was 
preposterous to apply for the recusal of a Judge merely 
because the judgment or ruling was made against 
Appellant. It was an interpretation of the law and had 
nothing to do with the conduct of the Judge in handling 
a case. As revealed in p 62 of the Record of Appeal, 
before the trial Judge, Datuk Yusof had submitted on 

behalf of the prosecution as follows: 

 

“It is the first time I am hearing this kind of and the way 

the application is grounded upon the fact that the judge 

should be recused on the ground that involved a matter 

of interpretation with a judgment. This is (sic) nothing to 

do with the conduct of the judge but is matter of the 

judge interpreting an authority and says that this 

authority does not support the proposition. And I have 

never heard of such a thing. So, I do not think there is 

even a ground. Because if you are not happy, you 
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appeal, if it can be appealed. If not, then you have to 

wait until the end of the trial. But that cannot be the 

ground because a judge interprets the authority 

differently.” 

 

[37] Having said so, it is not disputed that the trial 
Judge had commented on the current law as it stands 
that an  application to recuse a Judge can tantamount to 
contempt of the court in the following words: (Please 
see p 61 of the Record of Appeal) 

 

“Mahkamah: “Court: (English Translation) 

You will file it tomorrow morning. So, we can proceed 

with the trial today, now. And may consider the 

contempt proceeding also for filing application to 

recuse a Judge on the ground that a judge makes a 

decision which contrary to authority, which is wrong.”  

 

[38] It was from this initial exchange of words that 
learned counsel for the Appellant alleged that there was 

intimidation by the court. 
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[39] As the learned trial Judge had rightly concluded, 
taking the whole episode as to what transpired in court 
on 23 November 2010 ‘in its proper context’, there was 
clearly no intimidation and more importantly, no 
impression exhibited that there was any real danger of 
bias on the part of the learned trial Judge in the 

handling of the trial. 

[40] It was clearly an advise and reminder at its highest, 
like when a judge reminded a witness on the 
consequences of telling lies in court and NOT 
INTIMIDATION as alleged by learned counsel for the 
Appellant. The Court of Appeal in Che Minah bt Remeli v 
Pentadbir Tanah, Pejabat Tanah Besut, Terengganu & 
Ors [2008] 5 MLJ 206 at p 221, expressed the same 
sentiment vis-a-vis the advise given by the trial Judge in 

the present case as follows: 

 

“[37] It is significant to that any allegation of 
reasonable apprehension of bias would bring into sharp 
focus and would call into QUESTION NOT ONLY THE 

PERSONAL INTEGRITY OF THE JUDGE BUT ALSO THE 

INTEGRITY OF THE ENTIRE ADMINISTRATION OF 
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JUSTICE. It is advisable that any counsel who proposes 
to embark on this perilous course of action must be 
certain lest he runs foul of the law and be CITED FOR 

CONTEMPT.” (Emphasis supplied) 

 

[41] Similar view was also expressed by the Court of 
Appeal in Hock Hua Bank (Sabah) Bhd v Yong Liuk Thin 

& Ors [1995] 2 MLJ 213 at p 225 as follows: 

 

“The law will not suppose a possibility of bias in a judge 
who is already sworn to administer impartial justice, and 
whose authority greatly depends upon that presumption 
and idea: B1 Comm 361. In consequence, the court has 
regarded with particular seriousness allegations of 
partiality or bias on the part of a judge or a court as 
punishable contempts of court: see 9 Halsbury’s Laws 

of England (4th ed) at p 21, para 27.” 

 

[42] In Public Prosecutor v Seeralan [1985] 2 MLJ 30 at p 
32, the Supreme Court commented on the conduct of 
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the counsel who made similar allegation of bias at the 

Magistrate Court in the following words: 

 

“There is absolutely no justification for him to make the 
accusation. Whilst we accept that counsel can plead for 

his client without fear and favour, he certainly has no 

right to abuse the court and interrupt the proceedings. 

An allegation of bias, in our opinion, is just not a mere 

act of discourtesy but a contempt of court. (Re 
Kumarendran, and Reece v McKenna, ex-parte Reece, 
cited in Borrie and Lowe’s Law of Contempt, second 

edition, p 30).” (Emphasis supplied) 

 

[43] The trial Judge had merely commented on the trend 
of the law as it stands as revealed in the 3 cases above. 
There is no shred of any intimidation whatsoever from 

the court.  
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Forensic evidence of DNA excluded – then decision reversed 

 

[28] The merits of the decision of the trial Judge to reverse his 

earlier decision was not questioned by Mark Trowell, as it could 

be observed that new evidence emerged later on in the trial, 

showing that Anwar Ibrahim was legally arrested. In addition, 

there was evidence that a warrant of arrest had been issued by 

the Magistrate earlier for the arrest of Anwar Ibrahim, which then 

constrained the trial Judge to reverse his earlier ruling on this 

issue. (See: R v Watson [1980] 2 All. E R 293.) 

[29] The so called leaking of the prosecution submission had 

caught even the prosecution by surprise. In any event, the lead 

prosecutor had assumed full responsibility for the so-called 

leaking. 

[30] In most cases, the Court would direct parties to file in their 

written submissions before the hearing or trial date. The 

publication of such written submission would not prejudice any 

party. More importantly, this is not a jury trial. 

[31] We would not take issue and prejudge the matter concerning 

the remarks made by the Prime Minister that the accused 

volunteered his DNA sample for analysis. The accused is still at 

liberty to file in a formal complaint and application with the court. 
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[32] In any event, the trial Judge had ruled that the accused is 

not required to give his DNA sample. 

 

No forensic test for lubricant 

 

[33] The commentary by Mark Trowell concerning the absence of 

test carried out on the use of lubricant in this case, clearly 

revealed his partiality in this report. 

[34] Mark Trowell QC commented at page 17 of this report that, 

“There was no mandatory requirement that the samples be 
tested for the presence of lubricant, but the failure of the 
investigators to do so was sloppy police work. It should have 

been done, but was not.” (Emphasis supplied) 

[35] It could be noted that very strong words were used to 

describe the police work carried out in this case. These remarks 

were clearly improper, unwarranted and reflected obviously the 

proclivity of Mark Trowell QC. 

[36] Mark Trowell QC is very much aware of the fact that the 

victim, Mohd Saiful was examined earlier by Dr. Mohamed 

Osman at the private hospital (Pusat Rawatan Islam –PUSRAWI) 

before going to Hospital Kuala Lumpur (HKL). In the process of 
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examination, lubricant must have been used to assist Dr. 

Mohamed Osman in his examination of the victim’s anus and if 

test was to be carried out at the Hospital Kuala Lumpur 

subsequently, for the presence of lubricant, and to suggest that 

that lubricant was used in the course of carnal intercourse by the 

accused, unquestionably, such a finding would be affront to all 

common sense and justice. It is exactly for this reason that no test 

for lubricant was carried out at HKL. 

 

Had Saiful defecated before he was examined at HKL and the 

Commentary 

 

[37] This issue had been raised by Mark Trowell QC in his 

previous report dated August 2010. 

[38] Suffice at this juncture for us to refer to our earlier reply on 

this issue as follows: 

 

“13. It is appropriate to point out at this juncture that the 
evidence of the victim (Mohd Saiful) who was the 
prosecution’s first witness, as recounted by Mr. Mark 
Trowell QC that it was the victim who told Dr. Osman 
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‘that a “plastic” item had been inserted’ into his anus is 
not reflected in the notes of proceedings. On the 
contrary, the victim denied ever telling Dr. Osman ‘that a 
“plastic” item had been inserted’ into his anus, 

although, there is such a notation in Dr.Osman’s notes. 

14. The three specialists who examined the victim had 
jointly prepared a medical report. As one of the 
conclusions arrived at by the three specialists and 
correctly pointed out in the report of Mr. Mark Trowell 
QC, whereby, it was stated that “no conclusive clinical 
findings suggestive of penetration to the anus/rectum 
and no significant defensive wound on the body of the 

patient” 

15. It is also important to note that there is this other 
conclusion arrived at by the three specialists and also 
stated in their joint medical report, which was omitted 

by Mr. Mark Trowell QC.  

16. The three specialists also arrived at the conclusion 
that “the presence of Male DNA types from swabs “B5”, 
“B7”, “B8” and “B9” are best interpreted with the 

identification of the site of sampling.” 
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17. In the said medical report, the laboratory analysis 
on the blood samples and swabs taken from the victim 

was also revealed as follows: 

  

LABORATORY ANALYSIS REVEALED THE 

FOLLOWING: 

• NO DETECTABLE ALCOHOL AND OTHER 
COMMON DRUGS IN THE BLOOD SAMPLED FROM 
THE PATIENT. 

• PRESENCE OF SEMEN ON SWABS “B5”, “B7”, 
“B8” AND “B9”. 

• NO FOREIGN SOURCE DNA FROM SWABS “B”, 
“B1”, “B2”, “B3”, “B4” AND “B6” 

• A MIXTURE OF MALE DNA TYPES FROM SWAB 
“B5”. 

• MALE DNA TYPES FROM TWO INDIVIDUALS FROM 
SWABS “B7”, “B8” AND “B9” 

 

18. The authors in the book, ‘Forensic Medicine for 
Lawyers’ (Butterworths) (1983) (2nd Edition) at p 228 
under the heading: Homosexual offences, explained 

that: 
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“The presence of traces of lubricant may provide 
suggestive evidence and the finding of spermatozoa on 
swabs prepared either from within the canal or from the 

anal mucosa will prove the act almost beyond dispute.”  

 

19. Mr. Mark Trowell QC had also adverted in his report 

that: 

 

“But in any event, if Anwar’s DNA were to be found 
inside the rectum of the complainant, that would 
undoubtedly be persuasive evidence of sexual contact, 

if it could be proved.”  

20. The discomfort and reservation raised by Mr. Mark 
Trowell QC in his report, concerning the delay of two 
day for the samples to reach the chemist laboratory, 
issue on the proper labeling of exhibits and testimonies 
of the victim that he had not washed himself so as to 
preserve the evidence, are all issues that would be 

raised by Anwar’s lawyer in the course of this trial.  
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21. Rather than immersing ourselves and taking an 
argumentative stance on these issues, suffice at this 
juncture to say that those issues pointed by Mr. Mark 
Trowell QC would be addressed by the prosecution in 
the course of the present trial. Essentially, those issues 
involved the credibility of the witnesses and the integrity 

of exhibits tendered at the trial. 

 

Presence of seminal fluids in Mohd Saiful’s rectum and 
Commentary 

 

[39] It must be remembered that at this point of time, parties are 

in the midst of preparing their submissions at the conclusion of 

the prosecution case and for Mark Trowell QC to comment that, 

“Dr. Mohd Razali was a general surgeon. On his own 

admission he had limited forensic medical experience. He 

had simply taken the samples from the complainant’s body. 

His opinion about how long one would expect to find traces 

of semen in the rectum should carry little weight”, 

demonstratively revealed once again Mark Trowell QC’s 

inclination in this case. 
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[40] The manner the report is prepared by Mark Trowell QC with 

all the nuances, insinuations and the inevitable conclusions drawn 

by him is clearly calculated to undermine and to influence the trial 

process. The trial Judge has yet to make a decision whether 

Anwar Ibrahim ought to be called to enter his defence! And we 

have the report from Mark Trowell QC suggesting ‘little weight’ to 

be given to the opinion of Dr. Razali. 

 

Inadequate storage of DNA samples and Commentary 

 

[41] Again, Mark Trowell had made unsubstantiated allegations 

when he remarked that: 

 

“Little if any weight should be given to the DNA 
evidence in this case. That is because of the appalling 
lapse of police procedure in storing the samples, the 
significant potential for contamination and degradation 
of the samples because of where and how there were 

stored and the obvious breach of the ‘chain of custody’. 
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[42] These sort of remarks surely could not have been made by 

an independent observer to the trial. 

[43] Be that as it may, the proper procedure of storing exhibits in 

this case is essentially to optimize and to preserve the quality of 

the samples in order to avoid degradation. 

[44] The Investigation Officer did not break the law as suggested 

by Mark Trowell. The Investigation Officer merely did not follow 

the Inspector-General’s Standing Order requiring exhibits of this 

nature to be kept in the store and not in his personal cabinet as in 

this case.  

[45] However, the Investigation Officer had explained in Court 

that he kept the exhibits in his personal cabinet and not in the 

store or in the freezer, primarily, to maintain the integrity of the 

exhibits and to avoid tampering by 3rd parties of the exhibits. 

[46] Prosecution had explained earlier that the original samples 

taken from the victim could not be given to the defence before the 

trial in order to preserve the integrity of the samples. Now that the 

samples have been tendered in court, the defence can apply to 

the court for the original samples to be handed to the defence for 

further independent testing, if required. For Mark Trowell QC to 

state that ‘no explanation at all has been given by the prosecution’ 
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on this point is clearly not true. (Please see also paragraph 5 of 

this Reply which incorporated our earlier reply on this point) 

[47] Whether the exhibits were kept with the Investigation Officer 

for 34 hours, 43 hours or 48 hours would only affect the 

degradation of the samples and not the chain of custody. The 

degradation of samples would then affect the results of the DNA 

to be developed and nothing more. 

[48] On the allegation attributed by Mark Trowell QC to Anwar’s 

lawyers that ‘it is highly unlikely that DNA could have been 

obtained from material taken from Mohd Saiful’s rectum 48 hours 

after the act of penetration, it is useful to refer to the following 

literatures on this issue as follows: 

 

(i) The longest times after intercourse that spermatozoa 

have been found on rectal swab was 65 hours and on anal 

swabs was 46 hours. 
(Forensic Science International (1982) 
Pages 135 and 139 
G.M. Willot and J.E. Allard 
The Metropolitan Police Forensic 
Science Laboratory, London) 
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[11] Spermatozoa may be identified on anal/rectal swabs 

taken up to three days after anal intercourse, even 

defaecation has occurred.  
      (Clinical Forensic Medical   

     3rd edition, pg 146) 
             

 

[42] Parties will be making their submission on 25 April 2011 

before the trial Judge whether a prima facie case has been made 

out by the prosecution against the accused. Until the decision is 

made by the trial Judge and until a final and conclusive outcome 

is rendered by the Federal Court on appeal, it is best to let the 

process of the trial and appeals take its own course without 

interference from any parties. 

 

 


