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Part II 
 

Prima Facie Case and Weight of Evidence  
 

A. Prima Facie 
 
[1] Chapter XX of the Criminal Procedure Code (CPC) governs 

the procedures applicable to a trial at the High Court. For our 

purpose, section 180 in chapter XX of the said Code explains 

what the prosecution is required to prove at the close of its case 

as follows: 

 

 180. Procedure after conclusion of case for prosecution. 
 
 (1) When the case for the prosecution is concluded, 

the Court shall consider whether the prosecution has 
made out a prima facie case against the accused. 

 
 (2) If the Court finds that the prosecution has not made 

out a prima facie case against the accused, the Court 
shall record an order of acquittal. 
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 (3) If the Court finds that a prima facie case has been 
made out against the accused on the offence charged 
the Court shall call upon the accused to enter on his 
defence. 

 
[2] The determination as to whether a ‘prima facie case’ has 

been made out was already explained some 70 years ago by 

Gordon Smith Ag J.A in the case of Public Prosecutor v Chin 
Yoke [1940] 9 MLJ 47 at p 48, as follows: 

 

“One is quite familiar with the course often adopted by 
Counsel for the defence at the close of the case for the 
Prosecution (particularly in a trial with a Jury), when he 
submits that he has no case to answer, or in other 
words, that the Prosecution has failed to make out a 
“prima facie” case against the accused and it is 
submitted that accused should not be called on for his 
defence. 

 

It is then that it is the duty of the Magistrate or Judge to 
consider the evidence already led and decide whether or 
not to call on the accused for his defence, and the 
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question arises what is a prima facie case? In Mozley 

and Whiteley’s Law Dictionary (5th Ed) it states: 

 

“A litigating party is said to have a prima facie case 
when the evidence in his favour is sufficiently 
strong for his opponent to be called to answer it. A 
prima facie case, then, is one which established by 
sufficient evidence, and can be overthrown only by 
rebutting evidence adduced by the other side.”  

 
[3] The Court went on further to elaborate that: 

 

“This follows very closely the actual wording of the 
sections referred to but it does not follow, in my 
opinion, that the Magistrate or Judge must necessarily 
accept the whole of the evidence for the prosecution at 
its face value. There may be good grounds for rejecting 
some part, or all of it and, therefore, it is necessary to 
weigh up this evidence and on so doing one may be 
satisfied that, if unrebutted, it would warrant the 
accused’s conviction. In such case the accused is then 
called upon to answer the prima facie case which has 
thus been made out against him. If, however, on the 
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other hand, after weighing up such evidence for the 
prosecution one is satisfied that it would be wholly 
unsafe to convict upon such evidence standing alone, 
then no prima facie case has been made out and the 
accused should not be called on for his defence.”  

 

[4] Gopal Sri Ram JCA (as he then was) when delivering the 

decision of the Court of Appeal in Looi Kow Chai v Public 
Prosecutor [2003] 2 MLJ 65, had assiduously went through a 

line of relevant authorities on the meaning of the phrase ‘prima 

facie case’ and arrived at the conclusion at p 81 that: 

 

“It therefore follows that there is only one exercise that 
a judge sitting alone under s 180 of the CPC has to 
undertake at the close of the prosecution case. He must 
subject the prosecution evidence to maximum 
evaluation and to ask himself the question: If I decide to 
call upon the accused to enter his defence and he elects 
to remain silence, am I prepared to convict him on the 
totality of the evidence contained in the prosecution 
case? If the answer is in the negative then no prima 
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facie case has been made out and the accused would be 

entitled to an acquittal.” 

 

[5] The Federal Court in Balachandran v Public Prosecutor 
[2005] 2 MLJ 301, had the opportunity to spell out once again the 

meaning of the phrase ‘prima facie case’ as provided under 

section 180 of the CPC and it was explained at p 315 that: 

 

“A prima facie case is therefore one that is sufficient for 
the accused to be called upon to answer. This in turn 
means that the evidence adduced must be such that it 

can be overthrown only by evidence in rebuttal.”  

 

[6] The Federal Court then referred to the phrase ‘prima facie 

case’ as defined in Mozley and Whiteley’s Law Dictionary 11th Ed 

and proceeded to elaborate further that: (please see paragraph 

22 at p 315 of the judgment) 

 

“[22] The result is that the force of the evidence 
adduced must be such that, if unrebutted, it is sufficient 
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to induce the court to believe in the existence of the 
facts stated in the charge or to consider its existence so 
probable that a prudent man ought to act upon the 
supposition that those facts exist or did happen. On the 
other hand if a prima facie case has not been made out 
it means that there is no material evidence which can be 
believed in the sense as described earlier. In order to 
make a finding either way the court must, at the close of 
the case for the prosecution, undertake a positive 
evaluation of the credibility and reliability of all the 
evidence adduced so as to determine whether the 
elements of the offence have been established. As the 
trial is without a jury it is only with such a positive 
evaluation can the court make a determination for the 
purpose of s 180(2) and (3). Of course in a jury trial 
where the evaluation is hypothetical the question to be 
asked would be whether on the evidence as it stands the 
accused could (and not must) lawfully be convicted. 
That is so because a determination on facts is a matter 
for ultimate decision by the jury at the end of the trial. 
Since the court, in ruling that a prima facie case has 
been made out, must be satisfied that the evidence 
adduced can be overthrown only by evidence in rebuttal 
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it follows that it is not rebutted it must prevail. Thus if 
the accused elects to remain silent he must be 
convicted.”  

 
[7] In short, the Federal Court laid down the test to be applied at 

the close of the prosecution case as follows: 

 

“The test at the close of the case for the prosecution 
would therefore be: Is the evidence sufficient to convict 
the accused if he elects to remain silent? If the answer 
is in the affirmative then a prima facie case has been 
made out. This must, as of necessity, require a 
consideration of the existence of any reasonable doubt 
in the case for the prosecution. If there is such doubt 
there can be no prima facie case.” 

 

B. Prima Facie Case- Maximum Evaluation  

 

[8] All the evidence proving the facts which support the 

ingredients of the charge must be subjected to maximum 

evaluation. Consequently, this may result in certain evidence be 

rejected and the rejection may be brought about because the 
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evidence is doubtful, improbable or it does not comply with 

procedural requirement.  

 

[9] In the case of expert evidence/witness, it maybe because 

the expert is not qualified enough, in the sense that either he does 

not have the academic qualification or experience or training in 

order to have adequate knowledge  to conduct examination or 

anlaysis or it maybe because he fails to explain his findings and 

the reasons for such findings.  

 

[10] In the case before this Court, neither the evidence nor 

witnesses, especially expert witnesses suffer from such 

infirmities.  

 

C. The Complainant 
 
[11] First and foremost, it could be clearly observed that PW1 

was a witness who is credible, sincere and firm in narrating the 

incident as to what happened to him on 26 June 2008. 

 

[12] PW1 was steadfast not only in examination in chief but he 

was equally forthright in the cross-examination. There is clearly 
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no reason to doubt his explanations of the event which occurred 

on 26 June 2008. 

 

[13] In fact on his evidence alone, it would, undoubtedly, prove a 

prima facie case against the accused. 

 

[14] It is essential to note that PW1 was advised by many of his 

friends and relatives from reporting this case to the police as he 

was still young and a case of this nature with the stigma attached 

to it could derail his future. Yet, PW1 persisted with the complaint. 

It was explained by the Supreme Court of India in the case of 

State of Maharashtra v Chandraprakash Kewalchand Jain 
AIR [1990] SC 658 at p  664 when dealing with corroboration in 

sexual offences that: 

 

“The standard of proof to be expected by the Court in 
such cases must take into account the fact that such 
crimes are generally committed on the sly and very 
rarely direct evidence of a person other than the 
prosecutrix is available. Courts must also realize that 

ordinarily a woman, more so a young girl, will not stake 

her reputation by levelling a false charge concerning her 

chastity.” (Emphasis supplied) 



10 
 

[15] Similarly in our case, for PW1 to come out openly to testify 

that he had been sodomised by the accused, indeed, would 

obviously subject him to be ridiculed and ostracized by the public 

at large.  

 

[16] There is no cogent reason whatsoever that PW1 should level  

false accusation against the accused in this case as the stigma of 

having been sodomised by someone would stay with PW1 

throughout his whole life. 

 

[17]  It was further explained by the Supreme Court of India in 

Chandraprakash’s case at p 664 that in cases involving sexual 

offences, there is no absolute requirement that corroboration is 

required as follows: 

 

“A prosecutrix of a sex-offence cannot be put on par 
with an accomplice. She is in fact a victim of the crime. 
The Evidence Act nowhere says that her evidence 
cannot be accepted unless it is corroborated in material 
particulars. She is undoubtedly a competent witness 
under S 118 and her evidence must receive the same 
weight as is attached to an injured in cases of physical 
violence. The same degree of care and caution must 
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attach in the evaluation of her evidence as in the case of 
an injured complainant or witness and no more. What is 
necessary is that the Court must be alive to and 
conscious of the fact that it is dealing of a person who is 
interested in the outcome of the charge levelled by her. 
If the Court keeps this in mind and feels satisfied that it 

can act on the evidence of the prosecutrix, there is no 

rule of law or practice incorporated in the Evidence Act 

similar to illustration (b) to S 114 which requires it to 

look for corroboration. If for some reason the Court is 
hesitant to place implicit reliance on the testimony of 
the prosecutrix it may look for evidence which may lend 
assurance to her testimony short of corroboration 
required in the case of an accomplice.” (Emphasis 

supplied) 

 

[18] In fact another panel of the  Supreme Court of India had also 

taken a similar stand that corroboration is not required to secure a 

conviction in cases involving sexual offences, when it was 

explained in State of Kerala v Kurissum Mottil Antony [2007] 
AIR SCW 1509 at paragraph 7, that: 
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“Corroboration is not the sine qua non for conviction in 

a rape case. The observation of Vivian Bose, J. in 
Rameshwar v The State of Rajasthan (AIR 1952 SC 54) 
were, The rule, which according to the cases has 
hardened into one of law, is not that corroboration is 
essential before there can be a conviction but that the 
necessity of corroboration, as amatter of prudence, 
except where the circumstances make it safe to 
dispense with it, must be present to the mind of the 
judge…” (Emphasis supplied) 

 
[19] Kurrissum’s case also involved a charge of carnal 

intercourse against the order of nature and it was further 

explained in paragraph 11 of the said case that, “The rule 

regarding non-requirement of corroboration is equally applicable 

to a case of this nature, relating to Section 377 IPC.” (See also 

Chiu Nang Hong v PP [1965] 31 MLJ 40) 

 

[20] Hence, upon a maximum or positive evaluation of the 

credibility and reliability of the totality of the evidence adduced by 

the prosecution at the conclusion of its case, it is abundantly clear 

a prima facie case has been made out against the accused 
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person herein, regardless, whether the evidence of PW1 is to be 

accepted implicitly or that his evidence requires corroboration. 

 

[21] Implicit in the evidence of PW1, it could be garnered that 

PW1 was directed by the accused to go the Desa Damansara 

Condominium with the pretext to discuss work schedule. Work 

schedule could be discussed anywhere. 

 

[22] PW1 was asked to bring along lubricant known as ‘KY’ 

Cream or “KY” Jelly. 

 

[23] In order to ensure his presence, the accused had informed 

his Chief of Staff, PW24 that he had left behind an envelope 

which was required for the meeting and PW1 was directed by 

PW24 to bring the envelope to the accused. 

 

[24] PW1 testified that he brought along the envelope and left it 

on the table of Unit 11-5-1 and whatever documents in the said 

envelope were not even referred to or dealt with by the accused 

at all. 

 

[25] Shortly after PW1 arrived at Unit 11-5-1, the offence of 

carnal intercourse against the order of nature was committed by 
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the accused upon PW1. Lubricant was used in the course of the 

carnal intercourse. 

 

[26] There was no denying of the fact that the accused was 

within the vicinity where the offence was committed, thereby, 

affording an opportunity for the accused to commit the offence. 

 

[27] There was also the proximity of time of the presence of the 

accused at the crime scene. 

 

[28] More importantly, semen was detected in the anus of PW1. 

Such being the case, a clear prima facie case has been proven by 

the prosecution and if the accused remains silent, he must be 

convicted. 

 

[29] As we have adverted earlier, the prosecution has taken a 

further step to identify the contributor of the semen found in the 

anus of PW1 and we have matching DNA profiles pointing to the 

fact that the contributor of the semen found in the anus of PW1 

came from the accused. 
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D. Expert Evidence/Witnesses 
 
[30] The law requires expert witness to show to court that he is 

indeed competent to conduct examination or make analysis and 

to give opinion evidence on the particular subject matter he is 

called to testify.The law also requires him to explain his findings 

and his reasons for such findings. 

 

[31] Section 45 of the Evidence Act 1950 reads as follows:- 

 

“(1) When the court has to form an opinion upon a point 
of foreign law or of science or art, or as to identity 
or genuineness of handwriting or finger 
impressions, the opinion upon that point of 
persons specially skilled in such foreign law, 
science or art, or in questions as to identity or 
genuineness of handwriting or finger impressions, 
are relevant facts. 

 
(2)   Such persons are called experts”. 
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(i) Application of the Law 
 

[32] The scope of section 45 was explained by Abdul Hamid FJ 

in Syed Abu Bakar v PP [1984] 2 MLJ 19, at page 23 as follows: 

 

“The scope of this section can be found in the 
commentary in Sarkar on Evidence 12th ed at page 488, 
while recognizing that opinion in so far as it may be 
founded on legal evidence shall be the function of the 
tribunal whose province alone it is to draw conclusions 
of law or fact –  
 
“There are however – cases in which the court is not in 
a position to form a correct judgment without help of 
persons who have acquired special skill or experience 
on a particular subject, e.g. when the question involved 
is beyond the range of common knowledge or when 
special study of a subject or special training or special 
experience therein is necessary.  In such cases the help 
of expert is required.  In these cases, the rule is relaxed 
and expert evidence is admitted to enable the court to 
come to a proper decision”. 
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[33] The test to be applied for the purpose of section 45 was 

explained in Junaidi b. Abdullah v PP [1993] 3 MLJ 217, at 

page 229 where Mohamed Azmi SCJ said:- 

 

“In our view, the test to be applied for the purpose of 
s.45 of the Evidence Act 1950 is this.   First, does the 
nature of the evidence require special skill?  Second, if 
so, has the witness acquired the necessary skill either 
by academic qualification or experience so that he has 
adequate knowledge to express opinion on the matter 
under enquiry”. 

 

[34] In Dato’ Mokhtar bin Hashim v Public Prosecutor [1983] 
2 MLJ 232, at page 255, Hashim Yeop Sani J further explained:- 

 

“… To qualify to give such evidence the witness must 
satisfy to court that he is indeed an expert, that he is 
specially skilled in the field of enquiry carried out by 
him.  An expert is one who is skilled in any particular 
art, trade or profession being possessed of peculiar 
knowledge concerning the same.  The witness must 
have made a special study of the subject or have 
acquired special experience on the subject.  A similar 
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question arose in the case of R v Silverlock 
(1894)2QB766 where handwriting was in issue, and of 
the person to give expert evidence Lord Russel of 
Killowen J said ‘Is he peritus?  Is he skilled?  Has he an 
adequate knowledge”. 

 

[36] On this issued of expert witness, Suffian LP in the case of 

PP v Muhamed Sulaiman (1982)2 MLJ 320, at page 323 said:-  

 

“As to whether or not Mr. Lum is an expert, it is true 
that this is a preliminary question to be determined, but 
it is a question upon which, in practice, considerable 
laxity prevails.  This is because while the expert must 
be “skilled”, he need not be so by special study, he may 
be so by experience; and the fact that he has not 
acquired his knowledge professionally goes merely to 
weight and not admissibility”.   

 
[37] The reception of expert evidence has also been explained by 

the Court of Appeal in the case of Chan Kwee Fong v PP [2010] 
3 CLJ 671, where at page 689 (paragraph 59) it was explained 

that:- 
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“The reception of expert evidence is governed by s.45 of 
the Evidence Act 1950.  It sets out the situations in 
which expert opinion evidence is admissible.  An expert 
evidence is based on his training and experience.  
Expert witnesses have the advantage over lay witnesses 
by virtue of their particular skill or training.  This 
enables the experts to form opinions and to draw 
inference from observed facts and it would also enable 
them to identify facts which may be obscure or invisible 
to lay witness.  An expert just like a witness of fact has 
to give evidence on oath and he may be cross examined 
on it.  However, the expert must give evidence of his 
qualifications so that the court will be able to consider 
his opinion evidence”.  

 

[38] It was further explained in the case of PP v Loo Seng Yip 
[2004] 8 CLJ 496 that an expert must also give reason for his 

conclusion at p 506 as follows: 

 

 “He did not explain the nature of the DNA 
 characteristics and  the number of matches that were 
 similar. Neither did he  explain his finding that the 
 probability of a randomly selected unrelated 
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 individuals having this matching DNA profile is 
 approximately one in 14 billion as calculated based on 
 the  Malaysian Chinese population data base. PW20 has 
 therefore given evidence only of his conclusion without 
 adverting to the reasons that led to such conclusion.” 
 
(ii) The 3 Medical Doctors – (1) Dr. Mohd Razali (PW2), Dr. 
 Siew (PW3) and Dr. Khairul (PW4) 
 
[39] All three medical doctors examined PW1, following his 

complaint that he had been sodomised by the accused. 

 

[40] It must be noted that all the three doctors have the 

necessary academic qualifications, training and experience in 

dealing with sodomy cases. In fact PW3 and PW 4 have given 

evidence in courts before.  

 

(ii)(a) Dr. Mohd Razali bin Ibrahim (PW2) 

[41] Dr. Razali is a general surgeon attached to Hospital Kuala 

Lumpur.  He obtained his MBBS in 1998 and masters in surgery 

in 2007. He started as medical doctor in 1998 and a specialist by 

2007. Up to the time he testified in Court, he had conducted 

examination of the anus in about 100 cases, two of which were 
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sodomy cases. According to him, when it comes to the 

examination of anus and collecting samples from it, the procedure 

or process involved is the same in sodomy cases and non 

sodomy cases.  

 

(ii)(b) Dr. Siew Sheue Feng (PW3). 
 
[42] Dr. Siew is a Forensic Medical Specialist attached to 

Hospital Kuala Lumpur. He obtained a Bachelor Degree in 

Medicine and a Bachelor Degree in Surgery from Manipal 

Academy of Higher Education, India since 1997. He is also 

holding a Master Degree in Medical Pathology specialized in 

Forensic since 2004. 

 

[43] PW3 also had gone for training and courses oversea such 

as in Human Forensic Anatomy and Human Identification at 

University of Tennesse in USA and special training in sexual 

assault cases in University of Heraklion, Greece.  

 

[44] Dr. Siew conducted between 200 to 300 forensic 

examinations so far and approximately 20 of those involved 

sodomy cases. PW3 had also done collection of samples more 
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100 times and has given evidence in court in about 200 cases. He 

had also handled about 50 cases of sexual assault. 

 

 

(ii)(c) Dr. Khairul Nizam bin Hassan 
 
[45] Dr. Khairul is currently attached to the Putrajaya Hospital. 

Before this, he was attached to the Hospital Kuala Lumpur. Dr. 

Khairul obtained his Bachelor of Medicine and Bachelor of 

Surgery from Bangalore University, India in 1996. He obtained his 

Master in Medicines specializing in Emergency Medicines in 2006 

from University Sains Malaysia. Dr. Khairul joined the Emergency 

and Trauma Department of Hospital Kuala Lumpur as an 

Emergency Physician since 2004 until 2008 when he was 

transferred to Putrajaya Hospital. 

 

[46] Dr. Khairul had conducted over 20 sodomy cases involving 

forensic examination. 

 

[47] It is clear from the above that all the 3 medical doctors are 

qualified and more than competent not only to conduct 

examination on PW1 but also to give their interpretation based on 

their findings during the said examination. 
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(iii) CLINICAL EXAMINATION  

 

[48] The examination of PW1 was done following a police report 

(Exhibit P3) lodged by him. Therefore it was done for the purpose 

of forensic assessment which is relevant to the investigation or 

possible prosecution of any suspect.  

 

[49] In conducting the examination of PW 1, they followed the 

standard procedure practised in malaysian hospitals which is also 

the standard followed in other jurisdictions. 

 

(iii)(a) History 
 
[50] The doctors started with taking down the medical history of 

PW1, which is substantially similar to his police report (exhibit P3) 

as reflected as well in the proforma (exhibit D28) as recorded by 

Dr. Ruzain (PW23). 

 

[51] PW1 indicated the time of the incident as 3.15 p.m.,26 June 

2008 and the assailant was his employer and there was no force 

used. He also informed that there was penetration and ejaculation 

together with other details like the use of lubricant. 
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[52] Orally, it was made known to the doctors that the assailant 

was a well known public figure and this was also reflected in 

exhibit P22, the joint medical report of PW2, PW3 and PW4. 

 

[53] What is important is that the history covered the specific 

incident on 26 June 2008 under investigation, which was the 

subject matter of prosecution against the accused. 

 

[54] According to PW1, what is important is highlighting what is 

relevant and in P22, what was highlighted was the allegation of 

sodomy on 26 June 2008. 

 

(iii)(b) Physical Examination  
 
[55] The doctors, in particular, Dr. Khairul (PW4) and Dr. Razali 

(PW2) conducted physical examination on PW1, from head and 

neck, chest, torso (back), abdomen, external genitalia, anus, and 

also conducted protoscopy examination. 

 

[56] They recorded their observations and findings and they were 

reflected in P22, the medical report (Report of Clinical Forensic), 

jointly prepared and signed by PW2, PW3 and PW4. 
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[57] It is clear that the examination conducted was related to the 

complainant’s medical history. 

 

(iii)(c) Collection of Samples 
 
[58] The doctors also collected samples from PW1 for laboratory 

analysis and most of the specimens collected are for the purpose 

of seminal analysis which is very relevant to the complaint or the 

matter under investigation. 

 

[59] PW2 testified that in sodomy cases, it is necessary to check 

whether there is any semen or fluid in the anus. 

 

[60] All these samples were immediately placed in sterilized 

airtight containers/bottles, labeled, dated and signed by both 

PW3, the forensic specialist and PW1, the complainant, sealed 

and placed in a sealed plastic bag before being handed to the 

Investigation Officer immediately after completion of the 

examination   at about 12.35 a.m on 29 June 2008.                           
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(iii)(d) Reducing Risk of Contamination 
 
[61] It is pertinent to note that in conducting examination and 

collecting samples, the doctors were appropriately attired 

including wearing gloves to reduce the risk of contamination to the 

specimens. 

 

[62] They used sterilised protoscope, swab stick, in conducting 

anal examination and to swab rectal region of PW1. 

 

[63] In this aspect PW3 testified that the procedure adopted 

followed international standard. 

 

(iii)(e) Position during Examination 
 

[64] When it comes to anal protoscopy examination, the 

complainant was asked to lie on left lateral position with knees 

bent towards the chest as this position not only gives good 

exposure (for examination) but also would make the complainant 

feel comfortable during examination. 

 

[65] And to avoid any pain, discomfort or injuries, lubricant was 

used to insert the protoscope. 
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[66] The history taking, the examination and findings and 

samples collection are all documented by Dr. Ruzain, PW23 and 

translated later in the form of P22. 

 

[67] What the doctors did, in conducting clinical examination, is 

consistent with the principle and practice recognised 

internationally. (Refer to Frekelton & Shelby – Expert Evidence at 

Chapter 41 on Clinical Forensic Medicine pp 4-531, 4-532 and 4-

535. 

 

(iii)(e) Clinical Forensic Report 
 
[68] Beginning 29 June 2008, all 3 doctors started working on 

preparing the forensic report and it was ready by 10 July 2008 

without the chemist report pertaining to the specimens they 

collected on 28 June 2008 from PW1. 

 

[69] On 11 July 2008, the chemist report was received but the 3 

doctors were not able to interpret it. Hence, when they jointly 

signed the clinical forensic report on 13 July 2008, they could only 

conclude based on their clinical examination i.e. the history they 

took and the findings of physical examination they carried out. 
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Hence the conclusion number 1 in P22 which states: “No 

conclusive clinical finding suggestive of penetration to the 

anus/rectum…” Inspite of these, all 3 doctors testified that they 

could not rule out sodomy for reason that PW1 could be 

sodomised and yet there would be no injuries for the following 

reasons individually or collectively: 

 

 (i) Use of lubricant. 

 (ii) No undue force used. 

 (iii)  Delay in getting to the doctor. 

 

[70]  In the case before us, all the 3 factors were present. PW1 

only came to the hospital on the 3rd day after the incident for 

examination some 56 hours after incident. No force was used and 

there was use of lubricant when he was sodomised. 

 

[71] Be that as it may, the doctors explained that the reason why 

they could not interpret the chemist report (exhibit P25) was 

because they did not know the site from where swabs B5, B7, B8 

and B9 (on which semen was found) was taken, inspite of the fact 

that they  were the ones who conducted the swabbing. Samples 

were labeled by PW3 based on the site the swabs were taken. 

The markings B5, B7, B8 and B9 were the Investigation Officer’s 
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markings and the chemist merely referred to these markings 

without recording the details on the labels. 

 

[72] Once the sites from which those swabs were taken were 

made known to them through exhibit P24, all the 3 doctors 

testified that based on the history and the examination and swabs 

on which semen was found, they could conclude positively there 

was penile penetration of PW1’s anus/rectum. 

 

[73] In fact PW3 explained that according to forensic principle, 

any contact will leave a trace. In this context, the male organ must 

have come in contact with the rectal region leaving 

semen/spermatozoa in that area. 

 

[74] Hence, the semen stain found on the swabs taken from 

rectal area B7, B8 and B9. This according to him is indication of 

penetration. 

 

[75] PW2 also said the rectum was empty when he conducted 

protoscopy examination on PW1 and he explained that the rectum 

is not a reservoir like the colon as it merely facilitates the passage 

of faeces/motion. 
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[76] Even if the sigmoid is full, it may push the faeces down to 

upper rectum and the lower rectum would still be empty. 

 

[77] With regard to why the doctors did not smear the slide to 

detect semen, PW3 explained that using this method would only 

detect semen and from it, a determination of the time of the last 

intercourse could be made whereas swabbing for DNA is more 

precise in that not only semen could be detected the DNA profile 

developed from it could help to determine identity of the donor. 

 

[78] Thus it would not only confirm the complaint/allegation, it 

could also be compared and linked it with any person including 

the suspect. 

 

[79] Moreover PW3 said since the occurrence was less than 72 

hours, this case can be considered a fresh case. There is 

possibility to find semen or sperm in the anus as based on 

literature that spermatozoa could remain in rectum for up to 72 

hours. 

 

[80] It is thus submitted that not only the 3 doctors are more than 

competent to examine PW1 for sodomy, they had followed 

standard procedures accepted internationally. They made their 
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findings and they gave their opinions and their reasons for their 

opinions. 

 

[81] Their evidence pertaining to penile penetration of the anus of 

PW1 must under the circumstances be accepted and given due 

weight.  

 

(iv) The 2 Chemists – Dr. Seah Lay Hong (PW5) and Nor 
 Aidora Saedon (PW6) 
 
(iv)(a) Dr. Seah Lay Hong (PW5) 
 
[82] Dr. Seah Lay Hong (PW 5) appeared in this Honourable 

Court with impeccable credentials. PW5 is a Forensic Scientist 

attached to the Department of Chemistry, Malaysia. She is 52 

years and is currently heading the Serious Crime Unit. She first 

obtained a Bachelor of Science (Hons) majoring chemistry. She 

went on to obtain a Masters of Medical Science and she also got 

her PhD in Forensic DNA. 

 

[83] As Head of the Serious Crime Unit in the Department of 

Chemistry, her main function is to undertake and supervise the 
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analysis of serious crime cases like murder, sexual assault, 

kidnapping and drug trafficking that require DNA identification. 

 

[84] Post graduate training and experience in Forensic DNA 

profiling were extensive as revealed in her curriculum vitae. 

Beside being a member of Institut Kimia Malaysia, she is also a 

member of the International Society for Forensic Genetics and 

also member of Malaysian Forensic Science Society. 

 

[85] On an average she received 5-10 forensic cases per month 

involving 10-20 exhibits. 

 

[86] More importantly, she had given evidence in court on an 

average about 10 times a year and her evidence to her best of 

her knowledge had been accepted by the court. 

 

(iv)(b) Puan Nor Aidora Saedon (PW6) 
 
[87] Puan Nor Aidora (PW6) is currently attached to the 

Chemistry Department of Malaysia asa Chemist in the Forensic 

DNA Laboratory. She is the Head of DNA Paternity. 
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[88] PW6 obtained her basic degree majoring in Chemistry from 

University of Malaya in 1998. She then proceeded to University of 

Auckland, New Zealand to obtain her Masters.  

 

[89] Her post graduate training and experience are also fairly 

extensive. 

 

[90] Cases handled by her involved DNA analysis of murder, 

rape, assault, paternity and drug cases and over a period of 12 

years, she had conducted analysis of more than thousands of 

samples and she had given evidence in court between 15-20 

times.  

 

(v) DNA /DNA profiling-the Concept. 
 

[91] Dr. Seah (PW5) testified that DNA profile is unique in that no 

two individuals would have the same profile. Even siblings and 

twins have different profile unless they are identical twins. In the 

case of twins, the profile is different because there would be two 

separate ovum fertilised by two separate spermatozoas. 

 

[92] And because of the specific locations used for DNA profiling 

(short tandem repeats profiling)(also known as STR profiling) 

http://twins.in/�
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which has a high power/degree of discrimination, the profile can 

safely be used to discriminate between two individuals. 

 

[93] According to Nor Aidora (PW6), this uniqueness of DNA 

profile is used to identify people or individuals and in the forensic 

context it is used to compare the origin of certain biological 

evidence. 

 

(v)(a) Method of detection / identification of seminal   
  stains/sperm. 
 
[94] Dr. Seah (PW5), received the specimens collected by the 

doctors from PW1 through the Investigation Officer (PW25).Out of 

the 12 specimens collected, PW5 conducted test and examination 

on 11 of them .They are swabs B to B 10 (P6 A to P6 K). On 

swabs B to B10 she carried out both confirmatory and non 

confirmatory tests to detect and confirm the presence of semen. 

The tests she carried out are: 

 

 1) acid phosphate test - non confirmatory. 

 2)   PSA (phosphate  specific antigen ) test  - confirmatory  

 3)  sperm isolation test - confirmatory. 
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[95] From these tests, PW5 was able to detect semen and using 

the sperm isolation test she found sperm cells in those 

specimens. From the microscopic examination, she found sperm 

heads. This finding of sperm heads, after more than two days is 

not unusual. According to Dr. Seah, sperm cells are prone to 

microbial attack but because of the membrane structure of the 

heads the sperm heads are more preserved. 

 

[96] This finding is in concordant with the article written by 

G.M.Willot and J.E.Allard entitled  "Spermatozoas - Their 

presence after sexual intercourse" in the summary of this article 

the writer states that: 

 

           "the longest time after intercourse that spermatozoas have     

been found on a total of 2410  casework swabs are as     

follows: 

 

      Internal vaginal swabs 120  hours  

      External vaginal swabs 120 hours  

      Rectal swabs                    65 hours 

      Anal swabs                       46 hours  

      Oral swabs                         6 hours  
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[97] These results can be of use when attempting to estimate the 

last time of the last act of intercourse. At page 139 of the article, it 

is stated that: 

 

 " figures 17 and 22 indicate that it is comparatively rare to 

 find tails on spermatozoas on anal and rectal swabs 

 especially after more than 6 hours but sperm heads were 

 found up to 46 hours after an anal swab 65 hours on rectal 

 swab.” 

  

[98] Dr. Seah's discovery of the sperm heads is not only 

consistent with the literature but it is also consistent with the 

evidence of PW1 of being sodomised on 26 June 2008  between 

3 - 4.30 p.m. His rectal was only swabbed between 10.30  to 11 

p.m., approximately 56 hours after the intercourse. The discovery 

of the sperm heads is not only logical but also in accordance with 

science. 

 
 [99] Dr. Seah (PW5) explained that the seminal stains were 

subjected to an extraction process known as the differential 

extraction process to separate the  sperm cells. By this process, 

the sperm cells would appear in sperm extract and the non sperm 

cells in non sperm extract. 
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[100]  However, in real crime stain scene, PW5 said, one may not 

get such ideal separation and as a result one might see non 

sperm cells in sperm extract and vice versa. 

 

[101] A reagent known as DTP is also used in the extraction 

process. 

 

[102] Apart from the differential extraction process and the 

microscopic test, Dr. Seah also conducted DNA test, which 

according to her is the ultimate test, in determining the sperm 

cells. 

 

[103] The DNA profiles obtained were very clean and clear that 

she was able to interpret them without any difficulty. 

 

[104] With regard to mixed profile in this case, she subtracted the 

known contributor in order to deduce who the other contributor is. 

In this case she could easily do it since she had the known 

sample of PW1. 

 

 
 

http://is.in/�
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(v)(b) The Test Conducted. 
 
[105] Both chemists had carried out the polymerase chain 

reaction (PCR) technique/ test in conducting the DNA 

examination and analysis. This technique is a more advance 

forensic DNA investigation technique, which is now widely used 

all over the world replacing the old restriction fragment length 

polymorphism (RFLP).(Yashpal Singh, Mohd  Zaidi "DNA testing 

in criminal investigation, trial and paternity disputes " at page 92). 

It is the recommended technique adopted by the international 

standards and used by international laboratories . 

 

[106] By using this technique, the DNA extract is examined at 15 

short tandem repeat loci (STR ) and one sex determining locus 

called amelogenin. It is significant as it increases the 

discrimination power and sensitivity to differentiate between 

individuals. 

 

[107] The PCR technique increases the sensitivity of detecting the 

DNA because of the amplification which can be done from a 

minute amount of DNA. 
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[108]  In addition, it is able to analyse the smaller fragment of DNA 

or DNA of poor quality. 

 

[109] Dr. Seah also testified that PCR technique involved the 

reamplification of DNA as not all the PCR will be successful at the 

first instance and there are problems seen after amplification. 

Reamplification is then carried out to correct those problems and 

usually will result in the most successful DNA profile. 

 

[110] Both the chemists (PW5 and PW6) testified that their 

respective reports P25 and P62 are made based on their 

interpretations of the DNA profile from this PCR technique that 

they have adopted. 

 

(v)(c) Interpretation of data 
 

[111] Both the chemists interpreted their data based on the entire 

16 loci. 

 

[112] According to Dr. Seah, interpretation cannot be made by 

discriminating and isolating the locus. Mathematical approach 

relied by the defence in raising the possibilities of having some 

other contributors by referring to one or two locus is not the 
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correct approach to interpretation. Dr. Seah emphasized that it 

must be based on the entire 16 loci. 

 

[113] Even if the erroneous mathematical approach is used, the 

possibilities of other contributors by pointing out the unaccounted 

alleles at some of the STR locus and not reported in the appendix 

in P25  

 

[114] Dr. Seah said that possibilities does not disprove or discount 

the existence and presence of male Y whose profile was obtained 

from the interpretation of the entire 16 STR loci. 

 

[115] Dr. Seah also testified that apart from interpreting the entire 

16 STR loci, she had interpreted the DNA profiles from all the 

specimens. 

 

(v)(d) Interpretation: Threshold for reporting. 
 
[116] Dr. Seah also testified that the minimum number to make an 

association recommended by the forensic community is 6 loci. 

This explains why, in sample B 5 (P6f) one other contributor was 

reported because his alleles was found on 6  loci and that is also 

one of  the reasons the unaccounted alleles pointed out by the 
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defence were  not reported by Dr. Seah and Aidora in the 

summary of their STR results as those alleles did not meet the 

minimum threshold for reporting of association of a contributor.i.e 

the minimum of 6 loci. 

 

[117] When asked about the possibility of combination of certain 

alleles which by mathematical permutation could result in 10 

contributors, Dr. Seah explained that mathematical permutation is 

not the approach to interpretation. If this approach is adopted 

some of these combinations become impossible when further loci 

are examined. 

 

(v)(e) Drop out  
 

[118] During cross examination, Dr. Seah was also asked about 

alleles drop out, a phenomenon where the expected allele is not 

observed. She explained the situation in which it can occur and 

said that there is no other exercise in determining drop out except 

by reference sample. 

 

[119] On the ommission to follow recommendations 7 and 8 of the 

‘Recommendations on the Treatment of Dropout’ found in the 

publication of the International Social of the Forensic Genetic of 

http://contributor.ie/�
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which she is a member, Dr. Seah said that these are merely 

recommendations and not standards. They cannot be applied 

rigidly to each and every case. She said that all interpretation of 

mixtures are based on their validation studies and experience. 

 

[120] With regard to T- value that she did not adopt when dropout 

is considered to have occurred, she said it is of no significance in 

this case as to adopt a standard T- value would mean adopting a 

mathematical approach and not interpretation. She explained that 

Jabatan Kimia Malaysia adopted the threshold of 50 RFU that is 

equated to T- value. 

 

[121] Dr. Seah also dealt at length on the implication of drop out. 

 

(v)(f)  Stutter 
 

[122] Both chemists also touched on the issue of stutter. From 

their evidence, it could be gleaned that Jabatan Kimia Malaysia  

has its own guidelines for the identification of stutter and the 

range of stutter established through validation studies is 15 to 20 

% of the real or parent  allele. The threshold for considering a 

peak as stutter is 50 RFU .and stutter would not be reported in 

STR summary. 
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[123] The chemists also explained the occurence of peak height 

imbalance and pull-up. According to Dr. Seah, peak height 

imbalance does not affect any conclusion and pull-up which 

occurs in the electropherogram due to overloading does not affect 

the reading of the electropherogram, as pull-up does not create a 

false appearance of peaks. The result will still be accurate. 

 

(v)(g) The statistical data  
 
[124] As mentioned earlier, Dr Seah Lay Hong (PW5) had testified 

that statistical evaluation when they calculate the matching 

probability of DNA samples, will be conducted only when there is 

a specimen sample or a known contributor.  

 

[125] In our case, the specimen sample is B10 (P6K), the 

bloodstained specimen taken from Mohd Saiful Bukhari Azlan 

(PW1). Dr Seah explained during cross examination that she only 

did the statistical evaluation on samples A3 (P12A and P12B) with 

the known sample B10(P6K) to make association between the 

crime stain profile and the known contributor.  
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[126] Dr Seah further testified in re-examination that they will 

make a statistical evaluation to make a match that this profile 

comes from the same origin of the known sample. They would 

want to evaluate, assess and give weight on what is the 

probability that this particular individual could be the contributor to 

the profile or to the mixture. Other samples which contained 

mixture profiles where no known samples were given, no 

statistical evaluation was done on the profiles because they have 

no individual to make an assessment. 

 

[127] Dr Seah Lay Hong concluded that from the DNA 

examination using the PCR technique, the result was DNA 

profiles derived from the seminal stains [spots A3(a) (P12A) and 

A3(b) (P12B)] of trousers A3 (P12) distinguished one common 

male contributor having a DNA profile matching the profile of 

bloodstained specimen B10 (P6K). The probability of a 

coincidental match from a randomly selected, unrelated individual 

as calculated based on the population database of Malaysian 

Malays is 1 in 570 quadrillion (570 x 1015). 

 

[128] Dr Seah further explained how the calculation was made. 

The result was calculated from a population database of samples 

of Malaysian Malays, and the frequency of each allele is 
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computed and using the law of genetics with the correction of 

sub-population, sub-culture, the figure of 1 in 570 quadrillion was 

obtained.  

 

[129] She further testified that this is a very high figure and it 

indicates that the high certainty that these two DNA profiles 

originated from the same individual. PW5 in cross examination 

affirmed that the purpose of the statistical report is to give weight 

to the evidence. The statistical evaluation is done by using a 

software called the DNA view. From this software, the calculation 

of match probabilities was made. 

 

[130] PW5 also testified that as part of the quality assurance, the 

statistical data kept by the Jabatan Kimia Malaysia has been 

audited and the auditing involved examining the statistical 

package or software that is used. 

 

[131] Nor Aidora Saedon (PW6) also explained as to the 

population database kept by the Jabatan Kimia Malaysia. The 

DNA profile of population database kept by the Jabatan Kimia 

Malaysia consists of the DNA profile of the major ethnic groups of 

the Peninsular Malaysia namely the Malay, Chinese and Indian 

based on the 16 STR locus. This population database is kept in a 
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statistical software which is developed by Dr Charles Berner and 

called the DNA view software. 

 

[132] PW6 also testified on the match probability that she had 

conducted on the DNA profile of Male Y in her report as well as 

Male Y in Dr Seah Lay Hong’s report. According to PW6, the 

match probability of a randomly selected unrelated individual to 

have a matching profile at the STR loci is approximately in 1 in 

470 quintillion (470 x1018) as calculated based on the Malaysian 

population database of Malay race, 1 in 52 quintillion (52x1018) as 

calculated based on the Malaysian population database of 

Chinese race and 1 in 210 quintillion (210 x 1018) as calculated 

based on the Malaysian population database of Indian race. 

 

[133] She testified further that the document she referred to in 

court is the DNA view statistical calculation. It consists of the DNA 

profile that she had obtained, the alleles, the frequencies and 

what are the probabilities. This said document referred to by PW6 

in court is the same document as reflected in the DNA view 

software. PW6 had in fact, calculated the matching probability of 

the Male Y profiles that she had interpreted with the one PW5 

explained in court. 
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[134] In the case of Doheny and Adams v R [1997] 1 Cr App R 
369,  the Court of Appeal in the UK had stated that the DNA 

expert must explain in detail of his findings such as:- 

 

a) The matching DNA characteristic (how the results 

 tabulated in the report was obtained); and  

b) The random occurrence ratio (accuracy of the test 

 including how the calculation is made). 

 

[135] It is submitted that the requirements above have been 

fulfilled. Further, the Court of Appeal in Doheny and Adams v R 

(supra) stated that the evidence of the random occurrence ratio 

depends greatly on the other available evidence.  

 

[136] The requirements as stated in Doheny and Adams v R 

(supra) was primarily concerned to provide guidance of a general 

nature in relation to the presentation of DNA evidence in order to 

determine its conclusiveness by obviating any probability that the 

DNA belongs to someone else.  

 

[137] Prior to Doheny and Adam v R (supra), there were heavy 

critics to the weight given to the conclusiveness of DNA test in 

which it is commonly called as “The Prosecutor’s Fallacy”. Prior to 
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the case, the test is that if the accused has a DNA profile which 

matches the crime stain and if there is a million to one probability 

that the accused left the crime stain, he is guilty of the crime. This 

is considered to be a serious misdirection. 

 

[138] Indeed, Doheny and Adam v R (supra) had laid the 

guideline for the reliability of DNA evidence. Nevertheless, we 

must take note that the summary of findings during Doheny and 
Adam v R (supra) was based on the available techniques at that 

particular time. There are many possible methods for producing 

DNA profile and rapid change of technology had improved its 

way.  

 

[139] In Doheny and Adam v R (supra), the analysis was carried 

out by reference to six loci only, whilst, in the latest technology 

and in our case, the PCR technique has employed the 16 STR 

locus resulting in a higher discriminatory profile.  

 

[140] Recently in R v Bates [2006] EWCA Crim 1359, the Court 

of Appeal in the UK held that, even the partial profile DNA 

evidence can be made admissible provided the juries are made 

aware of its inherent limitations and given a sufficient explanation 

to enable to evaluate it.  
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[141] In our case, Nor Aidora Saedon had testified that she had 

obtained a good and clean single Male Y profile free from 

contamination from 16 STR locus. 

 

[142] After Doheny and Adams v R (supra), the significance of 

DNA test will depend greatly upon what else is known about the 

suspect and how these pieces of evidence are sufficient to 

connect the accused with the crime. This approach had been 

upheld in the case of Hanafi bin Mat Hassan v Public 
Prosecutor [2006] 4 MLJ 134.  
 
[143] In our case, PW6 had done the match probability of Male Y 

in her profile and the Male Y in Dr Seah Lay Hong’s STR 

summary. It is indeed a very high probability based on the DNA of 

the Malaysian population database that Male Y belongs to the 

same person. Then, looking at the other evidence available 

critically, there were no disputes that the samples which PW6 had 

examined were things that were used solely by the accused in 

this case.  
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[144] Indeed, there can be no dispute and without doubt, the 

profile of Male Y developed and analyzed by both the chemists 

belongs to none other but the accused.  

 

[145] As propounded by Doheny and Adam v R (supra), DNA 

evidence standing alone may not be sufficient to connect the 

accused to his guilt but it remains as a strong corroborative strand 

that if coupled with the others would create a fine rope sufficient 

to convict the accused person.  

 

[146] Borrowing the passage in R v Bates (supra) the Court of 

Appeal stated: 

 

“In arriving at the correct conclusion it is important 
to remember that scientific evidence frequently 
only provides a partial answer to a case or to an 
issue in a case. However, the test of admissibility is 
not whether the answer is complete, but whether 
science can properly and fairly contribute to matter 

in question…” 

[147] Hence, the DNA evidence as to Male Y is the key 

corroborative evidence to the element of penetration by the 

accused and the identity of the accused. 
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(v)(h) Possibilities of Degradation/Contamination. 
 

[148] Both the chemists took into considerations the possibilities 

of degradation and contamination. Both chemists testified that 

degradation will always happen in DNA examination and analysis. 

But what is important is that from the evidence of both the 

chemists, if degradation takes place, it means, the DNA has been 

destroyed and no DNA profile would be obtained or developed. It 

does not mean when a DNA profile is obtained, there is no 

degradation that took place. There might be some slight 

degradation, but the damage is not substantial enough to destroy 

entirely the DNA. 

 

[149] PW5 was questioned during cross examination about the 

quality of the specimens, which were expected to deteriorate, 

since the incident in this case happened on 26 June 2008 and 

that the ejaculation had already taken place two days before the 

swabs were taken. She confirmed that contamination could have 

taken place but contamination is hard to be recognized. The 

decline on one of the peak is one indication that there could be 

degradation. But she further affirmed that despite the possibilities 

of contamination and degradation, what she obtained from swabs 
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taken from the high rectal and the low rectal of PW1, did not affect 

her reading.  

 

[150] The DNA profile obtained from swabs B7, B8 and B9 was 

clear and unambiguous. It was obviously readable. The 

degradation has no effect on the DNA profile obtained from those 

samples. 

 

[151] PW6 further explained that degradation will always occur as 

your biological fluid leaves your body. Degradation will always 

occur in any biological samples. But when DNA analysis is 

conducted and good perfect profiles are obtained, it means that 

even if degradation occurred, it is not sufficient to affect the 

quality of the DNA profiles. 

 

[152] It was further explained by PW6 when she was asked 

whether she took into consideration the occurrence of 

contamination on all the exhibits she received, she testified that 

there was no contamination, as all the profiles were all right. All 

the quality assurances were in place. The reagent blank stays 

blank. If any of the peak is a contamination (as example the 18 

allele) or contaminated by the people in her lab (or for that matter 
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by Supt Jude as suggested by the defence), why were the other 

STR locus not contaminated as well?  

 

[153] And even the reagent blank is blank. Even her negative 

control in her Electropherogram is blank as well. If there was 

contamination, then one would be able to see all the 18 allele in 

all the loci D3S1358 across all the traced samples that she had 

analyzed. 

 

(v)(i)  Maintenance and Quality Control  
 
[154] It is to be noted that both chemists testified that with regards 

to the equipments, instruments and software used in Jabatan 

Kimia Malaysia laboratories, they are all in good working order, 

operating in their ordinary course of business, well maintained 

and calibrated during the period when the examinations and 

analysis were conducted.  

 

[155] The instruments used to carry out the PCR technique were 

all calibrated and there are internal checks before each run and 

special calibration was carried out on the performance before 

each run.  
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[156] PW5 and PW6 testified that if any of the machine, 

equipments or software were not in working order, they would 

have known because both chemists are trained to operate them.  

 

[157] PW5 explained that the calibration checks that are carried 

out before each run being a special calibration would failed if the 

machine is not performing correctly. If the conditions during the 

run are not according to the required performance checks, then 

the run will be aborted.  

 

[158] As regards to the Gene Mapper software, the regularity 

checks will inspect the separation profiles of the ladder and also 

the internal controls. If that check fails, the fragment will not be 

sized and it will be indicated on the software and that sizing of the 

fragment of the DNA will fail. 

 

[159] Quality control of the Genetic Analyzer software comes also 

in the form of the reagent blank found in the Electropherograms in 

P52 and P63. PW5 explained that each analytical run on the 

machine is carried out in tandem with the quality control which is 

the positive control. 
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[160] Reagent blank in the electropherogram chart is a control to 

determine contamination. Reagent blank is carried out 

simultaneously with the test sample from the very first step of the 

examination. It is carried out from the exactly same step that the 

test sample went through except there is no DNA extract. This is 

to make sure that there is no DNA introduced from any of the 

reagent chemical or baffles, right from the start of the very first 

step. Again the reagent blank should have no peaks, no DNA 

profile. If there is any, even from a very minor/small peak, this 

means that the result cannot be accepted. You have to trace 

where the contamination DNA come from. It means also you have 

to throw/dispose; and to asses where the origin of the 

contamination came from. And when that is traced, all the test 

samples result will be abandoned. And the whole process will 

have to be done all over again. This is a very particular quality 

control steps which is enforced by the accreditation audit, that is if 

there is at any time peak presents in reagent blank, in fact the 

whole result from the reagent bottle during that period of time 

would have to be abandon. 

 

[161] Negative control should not give out any DNA profile and 

also the reagent blank is the control which was carried out 

together. Because of the analytical run, the reagent blank does 
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not contain DNA which means there is no DNA contributed during 

the analysis. 

 

[162] PW6 also explained that the quality assurance that they 

have which is the positive control and the negative control helped 

the analysts see whether the profiles obtained is correct or 

otherwise. If there is something wrong with the instrumentation, 

i.e. the Genetic Analyser machine/software, the positive control 

will give a different profile altogether. In her analysis, the positive 

control profile was perfect and therefore, there is nothing wrong 

with the instrument and the instrument was running in its ordinary 

course of business. 

 

[163] Dr Seah Lay Hong also testified that Jabatan Kimia 

Malaysia has their own controls and those controls have to be 

performed according to what is expected. They also have an 

external control which is called the National Standard control 

which is the National Standard authority in the United States. 

 

[164] Added quality measures were also taken which is in 

accordance with the recommendations of the American Society of 

Crime Laboratory Directors (ASCLD), a body which has 

accredited the Jabatan Kimia Malaysia. The ASCLD laboratory 
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current quality system is based on ISO 17025. Extra quality 

assurance were also taken by the laboratory in Jabatan Kimia 

Malaysia. 

 

[165] The Jabatan Kimia Malaysia has their own annual 

preventive maintenance which is carried out by trained engineers 

and analysts who will carry out checks on the instrument and 

software to ensure that their performance is reliable. The 

proficiency tests that the analysts in the DNA laboratory had to 

undergo also test the competency and proficiency of the testing 

system which mean also the Genetic Analyzer and therefore all 

the analysts would have the knowledge if the software and 

computer is not working and functioning in the ordinary course of 

business. 

 

[166] The data i.e. the appendix attached to the report in P25 and 

P62 are from the electropherogram which was produced in court 

as P52 and P 63. The electropherograms were generated from 

Genetic Analyzer machine and it was confirmed by both PW5 

Seah Lay Hong and PW6, Nor Aidora Saedon to be working and 

functioning properly at the time their examination and analysis 

were conducted. 
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[167] Maintenance of the Gene Mapper software as well as the 

hardware installed by the trained engineer from the Applied Bio-

System was done periodically to ensure the performance of the 

machine remains reliable. Preventive maintenance to the Genetic 

Analyzer, Sequence Detection system and Thermocyclers were 

provided by the Applied Bio-System and was done in 2008 by 

PW7, Allan Tiang. The records of service are kept by Jabatan 

Kimia Malaysia. 

 

[168] Further, according to PW5, the DNA view software is 

regularly updated and she had not come across problems arising 

from this software. She would know if any problem arises 

because she is also trained in handling the software. The 

software was operating in the ordinary course of business when 

she used it to conduct the analysis of this case. 

 

(v)(j)  Why the due weight must be given to the evidence  
  of PW5-Dr Seah Lay Hong and PW6-Nor Aidora  
  Saedon. 
 
[169] From the evidence of both PW5 and PW6, it is without doubt 

that both chemists are experts who are very competent in terms 

of their academic and professional qualifications and experience 
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specifically in the area of DNA examination and analysis. Both 

had conducted numerous DNA examination and analysis. They 

have testified in court on so many occasions relating to DNA and 

so far nothing can be shown that their testimonies were ever 

rejected. They have both conducted and made the necessary 

tests and there is no reason for distrusting their findings and 

opinions. 

 

[170] In their testimonies in court, both chemists had given a 

lengthy explanations and reasons of the examination and analysis 

that they have conducted and as to the conclusions that they 

have derived. They proved to be highly qualified chemists.  Both 

had conducted and made the necessary examinations based on 

the latest technique of DNA examination and analysis and there is 

not an iota of evidence or reasons for the court to distrust their 

evidence. Nothing was incredible about their evidence. Clear and 

cogent reasons and explanations were given by both chemists on 

their examinations and analysis. From the explanations they both 

had given from cross-examinations, their expertise and 

knowledge were reinforced. 

 

[171] In the case of PP v Lam San [1991] 3 MLJ 426, the 

Supreme Court held: 
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“[1] In regard to the evidence of the chemist, unless 
the  evidence is so inherently incredible that no 
reasonable person can believe it to be true, it 
should be accepted as prima facie evidence. As 
long as the evidence is credible, there is no 
necessity for the chemist to show in detail what he 
did in his laboratory. The evidence of the chemist in 
this case was more than sufficient as basis to call 
for the defence, granted that all the other 
ingredients of the offence had been successfully 
proved.” 
 

[172] In PP v Lam San (supra), the trial court judge was not 

satisfied with the manner with which the chemist came to his 

conclusions. The Supreme Court stated at page 428: 

“Looking at the evidence of the chemist in its 
totality, we found it difficult to accept the doubt of 
the learned judge at the close of the prosecution 
case to be a doubt arriving at on a rational basis. 
PW5 was a highly qualified chemist who had served 
the Department of Chemistry for 22 years and had 
testified as an expert witness in many court cases” 
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[173] The Supreme Court in the same case adverted to the 

judgment of the Supreme Court in Munusamy v PP [1987] 3 MLJ 
492 as how a trial court should approach the evidence of a 

chemist.  

 

[174] In Munusamy v PP (supra) at page 496F, Mohamad Azmi 

SCJ on behalf of the Supreme Court put in focus the function of 

the chemist in a trial of this nature and remarked that: 

 

“We are of the view, that in this type of cases where 
the opinion of the chemist is confined only to the 
elementary nature and identity of substance, the 
court is entitled to accept the opinion of the expert 
on its face value, unless in rebuttal by another 
expert to contradict the opinion. So long as some 
credible evidence is given by the chemist to 
support his opinion, there is no necessity for him to 
go into details of what he did in the laboratory, step 
by step.” 
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[175] The Supreme Court in PP v Lam San at page 428 (supra) 

again reiterated that two things are implicit from the passage 

quoted in Munusamy v PP (supra): 

 

“Two things are implicit in that passage. First, 
unless the evidence is so inherently incredible that 
no reasonable person can believe it to be true, it 
should be accepted as prima facie evidence. 
Secondly, so long as the evidence is credible, there 
is no necessity for the chemist to show in detail 
what he did in his laboratory” 
 

[176] The Supreme Court in PP v Lam San (supra) observed 

further at page 428: 

 

“The evidence of the chemist must be looked at in 
its totality. Seen in its totality, the evidence of the 
chemist in this case is not sketchy at all. There is 
no need for him to say what instrument he used for 
the purpose of the analysis or that the instrument 
was in good working condition as we have to 
assume until the contrary is shown that he had the 
proper instrument to carry out his work. In this case 
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he had even gone to the extent of giving a margin 
of error and had given the benefit of the doubt to 
the respondent” 
 

[177] In our case, from the totality of the evidence of both PW5, 

Dr Seah Lay Hong and PW6,Nor Aidora Saedon, it could be 

observed that they have given more than what is necessary to 

explain their examinations and analysis as well as to how they 

derived at their conclusions.  

 

[178] What the defence did was merely putting to these chemists 

that their analysis was improper and inadequate but they failed to 

shake the credibility and competency of the chemists. 

  

E. The evidence of Closed Circuit Television (CCTV) 

recordings. 

 

[179] The prosecution has adduced the images from the 

recordings of the Closed Circuit Television (CCTV) on the 26h 

June 2008 at Desa Damansara Condominium (“the 

Condominium”).  
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[180] Those images were played by PW8 (ASP Fauziah binti Che 

Mat) from the hard disk marked as exhibit P67C and hard disk 

marked as exhibt P68C during the trial.  

 

[181] PW10 (Mohd Zabri Adil bin Talib) had testified that the hard 

disk P67C was seized from the Central Processing Unit (CPU) at 

the Management Office of the Condominium. His colleague, 

PW11 (Mohd Sharizuan Omar) had testified that the hard disk 

P68C was seized from the CPU at the Guard House. 

 
(i) Whether the recordings from CCTV are relevant? 
 

[182] A CCTV recorded everything within its line of vision over a 

number of hours and without the intervention of a human mind. 

Jeremy Gans & Andrew Palmer in their book entitled 

“Australian Principles of Evidence” said at page 83 that “in 

some jurisdictions, including those in which the uniform evidence 

legislation applies, audio and video recordings (including film) fall 

within the statutory definition of ‘document’. They can also be 

classified as a form of real evidence, however, because the 

tribunal of fact is able to listen to or watch the recordings, and 

form its own impressions of what it is that the recordings record. 

Indeed, as the High Court pointed put in Butera v DPP (1987) 164 
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CLR 180, it is not the recording itself which is evidence, but that 

which it records; the normal way of receiving such evidence, then 

is to play the recoding in court so that the sounds or images it 

records can be heard or seen by the tribunal of fact.”  

 

[183] In R v Thomas [1986] Crim LR 682 at p 740, a video 

recording of the scene of a car chase was admitted in evidence. 

 

[184] In Owners of Motorship Sapporo Maru v Owners of 
Steams Tanker Statute of Liberty [1968] 2 All E.R. 195, the 

issue whether a radar set which recorded on a cinematograph film 

echoes of vessels which are within  its range, should be admitted 

to prove such facts as can be deduced from it, which is, that the 

echoes of the two ships involved in the collision appear on the film 

and that a succession of photographs from the film threw light on 

where and how the collision occurred and the responsibility of 

each ship. Sir Jocelyn Simon, P said as follows: 

 

 “I am clearly of the opinion that the evidence is 
admissible, and could, indeed, be a valuable piece of 
evidence in the elucidation of the facts in dispute. In a 
case concerned with mechanical recordings by tape 
recorder, R v Naqsud Ali, R v AshiqHussain (2) the Court 
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of Criminal Appeal, in ruling that the tape recordings 
were admissible, stated (3) that it could see no 
difference in principle between a tape recording and a 
photograph. See also R v Senat, R v Sin (4). Moreover, R 

V Maqsud Ali (2) makes it plain that we are not here 
concerned with evidence admissible under the Evidence 
Act, 1938, because that Act is not applicable to criminal 
proceedings. Counsel for the defendants seeks to 
distinguish R v MaqsudAli (2) from the present case on 
the ground that in the former case the police officer set 
up a recording machine to overhear part of a recorded 
conversation and claimed to be able to identify the 
voices recorded. I should be sorry to think that that was 
a ground for distinction; for in R v Maqsud Ali (2), the 
language was a dialect of Punjabi, not understandable 
by Urdu experts, let alone by English police officers. In 
my view the evidence in question in the present case 
has nothing to do with the hearsay rule and does not 
depend on the Evidence Act, 1938. It is in the nature of 
real evidence, which is conveniently defined in 
COCKLE’S CASES AND STATUTES ON EVIDENCE 
(10thEdn. 1963) at p. 348: 
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  Real evidence is evidence afforded by the production of        
physical object for inspection or other examination by the 
court. 

 

If tape recordings are admissible, it seems equally a 
photograph of radar reception is admissible – as, indeed, 
any other type of photograph. It would be an absurd 
distinction that a photograph should be admissible if the 
camera were operated manually by a photographer, but 
not if it were operated by a trip or clock mechanism. 
Similarly, if evidence of weather conditions were relevant, 
it would be affront common sense, if it were to say that 
those could be proved by a person who looked at a 
barometer from time to time, but not by producing a 
barograph record. 

 
     So too with other types of dial recordings. Again, cards 

from clocking-in and out machines are frequently 
admitted in accident cases. The law is bound these days 
to take cognizance of the fact that mechanical means 
replace human effort.” 
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(See also: Rama Reddy v V.V. Giri AIR 1971 SC 1162 and 

Gurbachan Singh v PP [1966] 2 MLJ 125. 

 

[185] In this case, the images of the CCTV recordings are 

relevant because they actually record the events on 26 June 2008 

which have given rise to the charge against the accused. It is 

primary evidence for the purpose of corroborating PW1’s 

evidence. It provides evidence at the Condominium where the 

scene of the crime is located. It proves: 

 

 (1) the presence of the accused at the 5th of Block 11 of the  

      Condominium; and  

 (2) the time within which the incident took place. 

 

[186] In Malaysia, following the decision of the Federal Court in 

Ahmad Najib bin Aris v PP [2009] 2 MLJ 613 at 639, CCTV 

recording is admissible as document generated by computer as 

defined under section 3 of the Evidence Act and therefore its 

admissibility is governed by section 90A of the Evidence Act. 

 

[187] The prosecution in this case, had indeed proved that the 

recordings of the CCTV in the hard discs P67C and P68C are 

document produced by a computer in the following manner: 
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(i)    The evidence of the CCTV systems in the Condominium 

 adduced through PW9 (ACP Fadzil bin Ahmat), PW12  

 (Mohd Aris bin Hj Ahmad) who was the Resident manager of 

 the Condominium and PW15 (Tan Tong Yean) who 

 supplied and installed the CCTV systems at  the 

 condominium. In brief, their evidence established the 

 following facts: 

 

• the security for the whole of the Condominium was installed 

with five CCTV systems; 

 

• Each CCTV system comprises of the cameras, the CPU, the 

monitor, the mouse and the mother board. The operating 

system for the CCTV system is Window XP; 

 

• Block 11 has five cameras (two for the lifts (one each), two 

at the emergency stairs and another at the penthouse). The 

cameras in the lifts captured the images of people coming in 

and going out of the lift. The CPU for Block 11 was kept at 

the Management Office;  
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• There are five cameras at Guard House.  Camera No: 1 

would capture image of the plate number of vehicle going in. 

Camera No: 2 would capture the image of vehicle going out. 

Camera No: 3 would capture the image of the person 

coming in and camera No: 4 would capture the image of the 

person coming in and camera No: 5 would capture the 

image of the person going out. The CPU for the cameras 

was kept at the Guard House itself; 

 

• The cameras are motion detection in that it recorded any 

movement within 85 degrees angle. The captured images 

are stored inside the hard disk of the respective CPU. The 

system will generate one folder for each camera and there 

will be sub folders categorize by date; 

 

• Time displayed is extracted from the operating system of the 

CPU and it was set by the seller of the operating system of 

the computer. Times were not synchronized from one CPU 

to another. The dates and time will keep running even when 

the image was not captured; 

 

• The hard disk of the CPU at the Guard House and the hard 

disk of the CPU for Block 11 at the Management Office were 
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seized by the police. These hard disks were tendered and 

marked P68C and P67C respectively. 

 

[188] Based on these facts, the prosecution has proved that the 

recordings by the cameras were stored in the hard discs 

marked P67C and P68C. These recordings are embodied in 

both the hard discs and were played during the proceedings 

and the images of few persons and vehicles on the 26 June 

2008 were shown in this Court.  

 

[189] Therefore, the recordings are documents within the 

definition of section 3 of the Evidence Act 1950 as it is visual 

recording of moving images embodied on a disc. 

 

[190] The prosecution has further proved that the documents are 

document produced by a computer. The established facts proved 

that the CCTV systems of the Condominium are device for 

recording and storing images captured by the cameras.  

Therefore, it is computer within the definition of section 3 of the 

Evidence Act. 
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(iii) Whether the prosecution in showing and tendering 
 images recordings from the CCTV hard discs and the 
 photographs have satisfied the requirements of 
 section 90A of the Evidence Act? 
 

 

[191] In Ahmad Najib’s case, the Court in agreeing with the 

judgment in Hanafi bin Mat Hassan v PP (supra) observed that 

the fact that a document was produced by a computer in the 

course of its ordinary use may be proved by the tendering in 

evidence of a certificate under s 90A (2) or by way of oral 

evidence. Such oral evidence must consist not only a statement 

that the document was produced by a computer in the course of 

its ordinary use but also the matters presumed under s 90A(4). 

On the other hand the presumption contained in s 90A(6) can be 

resorted to only when the document was not produced by a 

computer in the course of its ordinary use.  

 

[192] In this case, the prosecution did not produce the certificate 

under section 90A(2) of the Evidence Act for proof of the images 

recordings from the hard discs P67C and P68C and photographs 

P5A-D, P70A-L,  P71A-T, P72A-P, P73A-V, P74A-N and P75A-R. 

Instead, the prosecution adduced through oral testimony that the 
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exhibits were produced by a computer in the course of its ordinary 

use and that the computer was in good working order and was 

operating properly in all material time. 

 

(iv) Whether it was in course of its ordinary use? 
 

[193] It was proved that the visual images recorded and embodied 

in the hard disks P67C and P68C and shown and the images 

displayed during the trial were produced by a computer ‘in the 

course of its ordinary use’. The evidence was elicited from PW10, 

PW11 and PW13. 

 

[194] As we have stated earlier, PW13 had installed the CCTV 

systems at the Condominium which consisted of several cameras, 

one CPU, a monitor, a mouse and motherboard. The CPU’s 

operating system used Window XP and software for the CCTV. 

The images captured by the cameras were stored inside the 

CPU’s hard disk. 

 

[195] PW12 testified that the CCTV system was one of the 

security system provided at the Condominium. 
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(v) Whether the computer was in good working order and 

 was operating properly? 

 

[196] There is sufficient evidence adduced by the prosecution to 

prove that the CCTV computer were in good working order and 

was operating properly. The evidence was elicited from the 

testimonies of PW12 and PW13. 

 

F. Chain of Evidence 
 
(i) Evidence Pertaining to the Chains of Exhibits P6(a)-(l) 
 

[197]  The evidence pertaining to these exhibits shows that:- 

 

i. On the 28.6.08, at about 9.45 pm, Dr. Razali (PW2) and 

Dr. Khairul (PW4) collected specimens from Mohd 

Saiful (PW1). 

ii. PW2 and PW4 handed over the said specimens to Dr. 

Siew (PW3) who then labeled and sealed the 

containers (P6(a)-(l), which contain the said specimens. 

iii. PW3 then put all the containers (P6(a)-(l)) in a plastic 

bag P27 and sealed P27. 
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iv. On 29.6.08 at 12.35 am, PW3 handed over P27 

containing P6(a)-(l) to DSP Judy (PW25) in the same 

room (OSCC).   

v. When PW3 handed over P27 to PW25, the seal was 

intact.  PW3 then signed a handing over form (P23). 

vi. DSP Judy (PW25) brought  back P27 containing P6(a)-

(l) to his office and kept it in a steel cabinet in his office 

at IPK Kuala Lumpur.  He then locked the cabinet.   

vii. On 30.6.08 at about 9.00 am, DSP Judy (PW25) took 

out P27 containing P6(a)-(l).  He opened P27 and put 

all the containers P6(a)-(l) in envelopes as follows:- 

 

• P6(a) in an envelope marked B 

• P6(b) in an envelope marked B1 

• P6(c) in an envelope marked B2 

• P6(d) in an envelope marked B3 

• P6(e) in an envelope marked B4 

• P6(f) in an envelope marked B5 

• P6(g) in an envelope marked B6 

• P6(h) in an envelope marked B7 

• P6(i) in an envelope marked B8 

• P6(j) in an envelope marked B9 

• P6(k) in an envelope marked B10 
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• P6(l) in an envelope marked B11 

 

 (When PW25 placed P6(a)-(l) in the envelopes, all 

 the sealed were intact). 

 

viii. On the same day, 30.6.08 at 7.55 pm, DSP Judy 

(PW25), handed over P6(a)-(l) to Dr. Seah (PW5) at the 

Chemistry Department for analysis.  PW5 was also 

given form POL 31 (P24).  When PW5 received P6(a)-

(l) from PW25, all the seal were intact.  PW5 then 

issued a receipt to PW25 (P30). 

 

ix. Dr. Seah (PW5) then conducted the analysis on the 

specimens and later prepared a report P25.  In this 

report PW5 stated that she found presence of semen 

on sample B5, B7, B8 and B9 [P6(f), P6(h), P6(i) and 
P6(j) respectively]. 

[B5 is swab from perianal region, B7 is swab from 

high rectal, B8 is swab from high rectal and B9 is 

swab from low rectal.] 
[The presence of semen on samples B5, B7, B8 and B9 

is one of the basis for PW2, PW3 and PW4 to form an 

opinion that there was penile penetration.] 
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[198]  Hence, it could be clearly observed that there was no break 

in the chain of exhibits P6(a)-(l) from the time they were collected 

till it reached the chemist (PW5) who then analysed the 

specimens and found the presence of semens on samples B5, 

B7, B8 and B9 (P6(f), P6(g), P6(h) and P6(i) and P6(j) 

respectively). 

 

(ii) No Tampering of Exhibits P6(a)-(l) 

 

[199]There was  suggestion that exhibits P6(a – l) could be 

tampered with by the Investigation Officer (PW25) when he 

opened the sealed plastic bag containing the said exhibits. The 

individual exhibits (specimens) were placed in separate 

containers/bottles labeled and sealed by PW3 before he handed 

to PW25 in a sealed plastic bag. What was opened or tampered 

with was this plastic bag. He explained that he did it in order to 

place the respective exhibits into individual envelopes to be 

marked and labeled and sealed by him in compliance with the 

IGSO. At no time he tampered with the exhibits (the containers in 

which the specimens were placed). This is evidenced by the fact 

that all the sealed on the exhibit were found to be intach when 

PW5 received them for the purpose of examination. 
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PW5 evidence with regard to this was not challenged 
 

(ii) Chain of Exhibits – P58A, P59A and P61A 
 
[200]  Supt. Amidon (PW15) testified that he went into the lock-up 

cell and saw on the floor:- 

 
i. a strand of hair  -  which PW15 put tag no. ‘4’. 

ii. a white toothbrush - which PW15 put tag no. ‘5’. 

 iii.  a white ‘good morning’ towel - which PW15 put tag no.  

      ‘6’.  

 iv. On the wall near the toilet of the lock-up cell, PW15   

      found a mineral water bottle which PW15 put tag no. ‘7’. 

[201]  PW15 then, without touching or removing the items found in 

the lock-up cell, instructed L/Kpl Hazri (PW14) to take 

photographs of those items.  PW14 took 12 photographs of the 

items found in the lock-up cell (exhibits P78(a)-(l)). 

 

[202]  PW15 thereafter instructed Insp. Nurayuni (PW16) to 

prepare 4 envelopes and to write the particulars of the items in 

front of the said envelopes.  The envelopes were marked with 

numbers 4, 5, 6 and 7 respectively. 
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[203]  PW15 then received all the 4 envelopes from PW16 and 

PW15 himself placed the 4 items in the envelopes as follows:- 

 

i. a hair – in an envelope marked no. ‘4’. 

ii. a white toothbrush – in an envelope marked no. ‘5’. 

iii. a good morning towel – in an envelope marked no. ‘6’. 

iv. a bottle of mineral water – in an envelope marked no. ‘7’. 

 

[204]  PW15 then signed at the back of all the 4 envelopes and 

sealed all the said envelopes. PW15 also confirmed that the 4 

envelopes which contained the items found in the cell are as 

shown in photographs no. 13 and 14 of P78 (exhibit P78(m) and 

(n)). 

 

[205] On the same day 17 July 2008 at 12.40 pm, PW15 handed 

over all the exhibits found in the lock-up cell to DSP Judy Blasius 

(PW25) at IPK Kuala Lumpur. PW15 and PW25 then signed a 

handing over form which was marked as exhibit P80. 

 

[206] The envelopes and the items were marked as follows:- 

 

i. Envelope marked no. ‘4’ with writing   
 ‘sehelai bulu di atas lantai’   - P57 
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• The content of P57, a hair  - P57A 
ii. Envelope marked no. ‘5’ with writing   

“sebatang berus gigi warna putih    

  di atas lantai”                                          - P58 

• The content of P58,  a tooth brush          - P58A 

iii. Envelope marked no. ‘6’ with writing   
 “sehelai tuala warna putih jenama 

good morning di atas lantai”   - P59 

• The content of P59,                                                                             
a white ‘good  morning towel’  - P59A 

iv. Envelope marked no. ‘7’ with writing  “satu botol 

air minuman jenama ‘cactus’ 500 ml atas  
tembok tandas”     - P61 

• The content of P61,  
a mineral water bottle                   - P61A 

 

[207]  The evidence of Supt. Amidon (PW15) and all the lock-up 

sentries were not challenged by the defence.  PW15, PW19, 

PW20 and PW21 were not cross examined by the defence 

counsel at all on this issue. 
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[208] Therefore, based on the evidence above mentioned, it is 

clear that there was no break in the chain of exhibits P58A, P59A 

and P61A. 

 

G. Error in dates 
 
(i) Error of the dates on exhibits P6(e) and P6(f) 
 
[209]  The defence raised the issue that the dates on the label of 

exhibits P6(e) and P6(f) made by Dr. Siew (PW3) were 

erroneous. 

   

[210]  Dr. Seah (PW5) testified that the dates stated on exhibits 

P6(e) and P6(f) were 26.6.08.  While DSP Judy (PW25) in his 

testimony said the dates on both P6(e) and P6(f) were 26.8.2008. 

 

[211]  The rest of the exhibits P6(a)-(l) were dated 28.6.2008. 

 

[212]  The defence’s imputation was that the integrity of these 

samples were questionable. 

 

[213]  It is not disputed that the dates on exhibits P6(e) and P6(l) 

were errors made by PW3 but it must be remembered that errors 
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in the dates of these 2 exhibits would not change the fact that it 

was collected on the 28.6.08 from PW1 based on the following 

reasons:- 

 

a. Mohd Saiful (PW1) testified that he met Dr. Razali 

(PW2), Dr. Siew (PW3) and Dr. Khairul (PW4) on 

the 28.6.06 at the OSCC room Hospital Kuala 

Lumpur.  PW1 was then examined and samples 

were taken from his body. 

b. Dr. Razali (PW2) and Dr. Khairul (PW4) testified 

that they collected the samples from PW1 on the 

28.6.2008 in the OSCC room at Hospital Kuala 

Lumpur. 

c. Dr. Siew (PW3) testified that he collected all the 

specimens P6(a) to (l) on the 28.6.2008 from Dr. 

Razali (PW2) and Dr. Khairul (PW4) in the OSCC 

room.  Thereafter on the same day he labeled and 

sealed P6(a)-(l) in the same room.  PW3 then 

handed over all the exhibits P6(a) to (l) to DSP 

Judy (PW25) on the 29.6.2008 at 12.35 am.  PW3 

then signed a handover form (P23). 
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d. In P23, it is clearly stated that all specimens taken 

from PW1, are as shown in exhibits P6(a)-(l) 

including P6(e) and P6(f).   

e. It is not disputed that exhibits P6(a) to (l) were all 

taken on the same day which is on the 28.6.2006. 

f. More importantly, Dr. Siew, PW3 also filled up a 

form “Borang Permohonan Bagi Pemeriksaan 

Forensik/Toksikologi (P26).  In P26, PW3 wrote 

down all the specimens taken from PW1, P6(a)-(l) 

including P6(e) and P6(f).  Form P26 was dated 

28.6.2008.   

g. This clearly shows that all the specimens stated in 

P26 were taken on the 28.6.08 and the dates on 

P6(e) and P6(f) were just mere errors. 

h. DSP Judy (PW25) in his evidence said that on the 

28.6.08 he was present at the OSCC room 

Hospital Kuala Lumpur when PW1 was examined 

by the 3 doctors.  Samples were taken from PW1 

and he received all the samples (P6(a) to P6(l)) 

from Dr. Siew (PW3) on 29.6.08 at 12.35 am. 

i. PW25 also reiterated that based on his 

investigation, besides the samples taken on the 
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28.6.08 from PW1 there are no other samples 

taken from SP1 on any other dates. 

j. In fact, there is no evidence that PW1 had gone 

for any examination and specimen taken from him 

on any other date apart from 28 June 2008 and 

there was no suggestion by the defence to that 

effect. 

k. Dr. Seah (PW5) testified that she received P6(a) 

to (l) from DSP Judy (PW25) on the 30.6.08 at 

7.55 pm. 

 

[214]  Therefore, based on the evidence mentioned above, it is 

clear that the dates on P6(e) and P6(l), be it 26.6.08 or 26.8.2008, 
were essentially written errors.  The correct date was 28.6.08 as 

rightly written on the other containers of P6(a) to P6(l). 

 

[215]  There is no necessity to recall PW3 to explain the error as it 

was plainly an error as to the dates and nothing more. The 

evidence is clear that it was an error.  However, the fact remains 

that all specimens P6(a) to P6(l) were collected on the same day 

28.6.08 from PW1. 
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H. Conclusion 
 
[216]  Subjecting the witnesses and their evidence to maximum 

evaluation, it is submitted that they do not suffer from any 

infirmities for the evidence to be rejected either wholly or in part. 

There is nothing in the evidence of the complainant that is 

improbable, incredible or doubtful for the court not to feel safe to 

accept and act upon. He is a credible witness giving credible 

evidence. 

 

[217]With regard to expert witnesses, it has been shown from the 

evidence adduced that not only that they are competent in 

conducting the examination and analysis they were tasked to do, 

they have explained their findings or opinions and also given their 

reasons for such findings or opinions. 

 

[218]There is also no break in the chain of evidence with regard to 

exhibits that may affect their integrity. 

 

[219]The whole of the evidence adduced by the prosecution at 

this juncture is credible for the court to safely accept, give due 

weight and act upon and it has established all the ingredients of 

the charge that the prosecution need to prove. 



86 
 

[220]A prima facie case as described by all the authorities has 

been made out against the accused which can only be 

overthrown by evidence in rebuttal. 

 

[221]We pray that the accused to be called to enter his defence 

on the charge against him.  

  

 

 
 
 
 
 
 
 
 
 
 


