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IN THE HIGH COURT OF KUALA LUMPUR 

CRIMINAL TRIAL NO. 45-9-2009(MTJ 3) 

 

BETWEEN 

 

PUBLIC PROSECUTOR 

 

AND 

 

DATO’ SERI ANWAR IBRAHIM 

 

PUBLIC PROSECUTOR’S SUBMISSION AT THE 
CONCLUSION OF THE CASE FOR THE PROSECUTION  

 
(A) The Charge 
 
[1] The accused, Dato’ Seri Anwar Ibrahim is charged for an 

offence punishable under section 377B of the Penal Code in that 

he committed carnal intercourse against the order of nature on 

PW1 as per the charge. The charge reads as follows: 
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“Bahawa kamu, pada 26 Jun 2008 antara jam 3.01 
petang dan 4.30 petang di alamat Unit 11-5-1, Desa 
Damansara Condominium, No. 99, Jalan Setiakasih, 
Bukit Damansara, dalam Wilayah Persekutuan Kuala 
Lumpur telah dengan sengaja melakukan persetubuhan 
yang bertentangan dengan aturan tabii dengan Mohd 
Saiful Bukhari bin Azlan dengan memasukkan zakar 
kamu ke dalam duburnya; dan oleh yang demikian kamu 
telah melakukan satu kesalahan yang boleh dihukum di 
bawah seksyen 377B Kanun Keseksaan.” 
 
(English translation) 

 

“That you, on 26 June 2008 between 3.01 p.m. to 4.30 p.m. 

at Unit 11-5-1, Desa Damansara Condominium, No. 99, 

Jalan Setiakasih, Bukit Damansara, in the Federal Territory 

of Kuala Lumpur, did intentionally commit carnal intercourse 

against the order of nature with Mohd Saiful Bukhari bin 

Azlan by inserting your penis into his anus; and thereby you 

have committed an offence punishable under section 377B 

of the Penal Code.” 
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(B) Ingredients of the Offence 
 
[2] Unlike in India, the offence of carnal intercourse against the 

order of nature in Malaysia is defined and is restricted to the 

introduction of the penis into the mouth or anus of another person. 

Hence, it would make the accompanying explanation in section 

377A of our Penal Code somewhat superfluous or redundant. 

 

[3] At this juncture, it is useful to refer to the offence of carnal 

intercourse against the order of nature as provided in section 

377A of our Penal Code as follows: 

 

377A. Carnal intercourse against the order of nature 
 

Any person who has sexual intercourse with another 
person by the introduction of the penis into the anus or 
mouth of the other person is said to commit carnal 
intercourse against the order of nature. 

 
Explanation – Penetration is sufficient to constitute the 

sexual connection necessary to the offence described in 

this section. 
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[4] The punishment for the offence of committing carnal 

intercourse against the order of nature is provided in sections 

377B and 377C of the Penal Code as follows: 

 
377B. Punishment for committing carnal intercourse 
against the order of nature 
 
Whoever voluntarily commits carnal intercourse against 
the order of nature shall be punished with imprisonment 
for a term which may extend to twenty years, and shall 
also be liable to whipping. 

 
377C. Committing carnal intercourse against the 
order of nature without consent, etc. 
 
Whoever voluntarily commits carnal intercourse against 
the order of nature on another person without the 
consent, or against the will, of the other person, or by 
putting the other person in fear of death or hurt to the 
other person or any other person, shall be punished 
with imprisonment for a term of not less than five years 
and not more than twenty years, and shall also be liable 
to whipping. 
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[5] From the outset, it is important to note that the issue of 

consent of the victim is not an ingredient required to be proved in 

the offence of committing carnal intercourse against the order of 

nature.  

 

[6] However, as provided in section 377C of the Penal Code, 

non-consensual carnal intercourse against the order of nature 

would carry with it an enhanced punishment of imprisonment for a 

term of not less than five years and not more than twenty years, 

and shall also be liable to whipping. 

 

[7] Essentially, in order to bring home the charge against the 

accused person, the prosecution has to prove:  

 

(1) that the accused had introduced his penis into PW1's 

anus (however little); and 

(2) that the accused did it voluntarily. 

 

C. Evidence Establishing a Prima Facie Case 
 
The Oral Evidence of Mohd Saiful Bukhari (PW 1) 
 
[8] Mohd Saiful Bukhari (PW1) is the complainant in this case. 



6 
 

[9] It is pertinent to note that PW1's evidence by itself, provides 

a complete narration of event from his first meeting with the 

accused, his employment as personal assistant to the accused, 

right up to that eventful day on 26 June 2008, when he was 

sodomised by the accused in unit 11-5-1 of Desa Damansara 

Condominium. 

 

[10] Narratives of the evidence of PW1 are as follows: 

 

a) PW1 started working as a volunteer with the accused 

from early March 2008. From end of April 2008 until his 

resignation on 27 June 2008, PW1 was the personal 

assistant of the accused. 

 

b) PW1’s duties include arranging meetings of the 

accused and communicating with agents and Member of 

Parliament of the Party. PW1 also assisted the Chief of Staff 

in preparing work schedule and he was also involved in filing 

confidential documents like bank account. PW1 was also 

responsible to oversee the accused’s personal handphone 

and the accused would hand over his handphone to PW1 to 

check on the SMS received. 



7 
 

c) On 26 June 2008, PW1 went to Unit 11-5-1, Desa 

Damansara Condominium, No. 99, Jalan Setiakasih, Bukit 

Damansara at about 2.45 p.m, at the instance of the 

accused and also for the purpose to deliver some 

documents at the request of the accused. 

 

d) PW1 drove to Desa Damansara Condominium in a Fiat 

van bearing registration number WPK 5925. 

 

e) Upon arriving at the unit, PW1 opened the door which 

was not locked, entered the place and placed his shoes on 

the left behind the door. 

 

f) In Unit 11-5-1, he noticed that the accused was already 

seated at the dining table. PW1 sat at the table facing the 

accused and placed the documents which he brought on the 

table. 

 

g) After having sat down at the table, the accused and 

PW1 discussed about work schedule and not long after that 

the accused asked PW1 to have carnal intercourse with him. 
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h) PW1 said he refused initially and the accused asked 

him why and when PW1 again responded in the negative, he 

was instructed in an angry tone by the accused to go into the 

master bedroom. 

 

i) PW1 complied and went into the master bedroom. In 

the room, the accused went to the end of the room to close 

the curtain and then proceeded to the door to switch off the 

light in the room. 

 

j) Having done so, the accused then directed PW1 to 

clean himself in the bathroom. 

 

k) PW1 did not bathe but merely wiped himself in the 

bathroom and came out covered only with a towel. He then 

saw the accused at the lower right end corner of the bed. 

 

l) The accused was standing wearing a white towel and 

he asked PW1 to come to him. At that moment, the accused 

hugged PW1 while standing. 

 

m) At this juncture of the examination-in-chief of PW1, 

unexpectedly, learned counsel for the accused insisted that 
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the rest of the hearing concerning what transpired in the 

master bedroom to be heard in camera. 

 

n) This Honourable Court acquiesced to the request and 

the proceedings as to the details of what happened in the 

master bedroom were heard in camera. 

 

o) In short, PW1 testified that carnal intercourse against 

the order of nature took place on the carpeted floor of the 

master bedroom overlaid with a towel and with the aid of a 

type of lubricant known as ‘KY Jelly’ or ‘KY Cream’. 

 

p) The crucial part of the evidence against the accused as 

vividly narrated by PW1 was never seriously challenged by 

learned counsel for the accused. 

 

(i) Issues before the Court 
 

[11]  The crucial issue for consideration before this Honouarble  

Court is to decide whether PW1 was in fact sodomised by the 

accused. 
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(i)(a) Opportunity for offence to take place 
 
[12]  In order to decide this issue, it is imperative for the Court to 

determine from the outset whether there is opportunity for the 

offence to take place. In Sarkar’s Law of Evidence, 16th Edition, it 

was explained with relation to section 7 of the Evidence Act at p 

218 that ‘The reason for admission of facts of this nature is 
that, if you want to decide whether a thing occurred or not, 
almost the first natural step is to see whether there were 
facts at hand calculated to produce or afford opportunity for 
its occurrence, or facts which its occurrence was calculated 
to produce.’ 
 

[13] Evidence affording opportunity for the accused to commit the 

offence could be gleaned, firstly, from the relationship between 

PW1 and the accused. 

 

[14] PW1 was the accused's personal assistant. In that capacity, 

PW1 assisted in the management of accused’s work schedule 

and more importantly, PW1 was entrusted to oversee the 

accused’s personal phone.  
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[15] It was the accused who asked PW1 to go to Desa 

Damansara Condominium on 26 June 2008. Accused had 

informed PW1 on 25 June 2008 and also 26 June 2008 at around 

10.30 a.m. The reason given by the accused why PW1 presence 

was required at Desa Damansara Condominium was for the 

purpose to discuss work schedule. 

 

[16] Between 12.15-12.30 p.m. on 26 June 2008, the accused 

called his Chief of Staff, Ibrahim Yaakob (PW23) that he had left 

an envelope behind in the office which was required for the 

meeting. PW1 was then asked by Ibrahim Yaakob to send the 

envelope to the accused who was then having a meeting at Unit 

11-5-2 of the said Condominium at the material time. 

 

[17] That PW1 did deliver the envelope to the accused on that 

day at Unit 11-5-1.  

 

[18] The entire facts were not disputed. 

 

[19] Not only was PW1 in the same vicinity with the accused, he 

was in fact with the accused in Unit 11-5-1 between 3.01 p.m. to 

4.15 p.m., thus affording opportunity for the accused to perpetrate 

the despicable act. And it was PW1’s stand that the accused not 
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only penetrated him with the aid of lubricant, he also ejaculated 

inside his anus. 

 

(i)(b) Mens Rea 
 
[20] Beside the opportunity to commit the offence, the events 

preceding the actual incident also revealed the mens rea of the 

accused to commit the offence: 

 

(i) The request by the accused to discuss work schedule with 

PW1 at the Condominium when there was no urgency or 

necessity to do so as the discussion could be done at the 

accused own office.  

 

(ii) PW1 was asked by the accused to bring lubricant to the 

Condominium when there is no reason for PW1 to bring 

along lubricant, as the meeting merely entailed discussion 

on work schedule.   

 

(iii) Accused asked for envelope to be sent to the meeting 

and instruction was given to the Chief of Staff to have the 

envelope delivered to the accused was indeed a ploy to 

ensure PW1 came to the said Condominium. 
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(i)(c) Failure by PW1 to lodge police report, to complain or to 
run away 

 
[21] It must be emphasized that the failure by PW1 to lodge 

police report on 26 June 2008, failure to complain to occupier of 

unit 11-5-2, failure to run away when accused made known his 

intention and started making advances to him are not indicatives 

that the offence did not take place  

 

[22] The complainant (PW1) conceded that he had opportunities 

to run out of the Condominium unit, to complain to the people in 

unit 11-5-2 and to lodge police report on 26 June 2008 itself but 

did not do so. Pursuant to these concessions by the complainant, 

it was suggested by the defence that the offence never took 

place.  

 

[23] This is clearly a misconception of the event arising out of the 

failure on the part of the defence to have due regard to the 

surrounding circumstances. 

 

[24] Under normal circumstances, such failure would be 

construed in the context of this case, to mean that the incident, 

indeed, did take place but it was consensual (please see: Chiu 
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Nang Hong v Public Prosecutor [1965] 31 MLJ 40). It must be 

reiterated that such failure has never been construed to mean the 

incident never took place. The only contention is the question of 

consent, which is not relevant to our case. 

 

[25] It must be observed that PW1 was not asked to explain for 

such failures but from the established facts borne out by 

evidence, there was more than ample explanations for such 

failures as follows: 

 

i) the accused was PW1’s employer and someone whom 

PW1 idolised since he was a kid. 

 

ii) PW1 liked working for accused and found him to be 

charismatic. 

 

iii) The accused was generous with PW1 and PW1 was 

given special treatment by the accused e.g. PW1 was 

presented with a suit by the accused even though he 

had just worked less than two months. PW1 was given 

preferrential treatment when he was allocated a room in 

the new office over more senior colleagues. 
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iv) PW1 was in fear and in awe of the accused and that he 

could not refuse him. 

 

v) The incident on the 26 June 2008 was not something 

totally unexpected as it had happened before.  

 

vi) The interview with the doctors, in particular, Dr. Razuin 

bte Rahimi (PW23) and the First Information Report 

clearly revealed that the offence committed by the 

accused on PW1 was not the first time carnal 

intercourse against the order of nature had taken place. 

Although the word ‘lagi’ in the First Information Report 

had been expunged and also the words ‘a few times’ 

had also been expunged from the report of PW23, it 

could not be denied that previous occurrences had 

taken place as explained by PW1. The reference as to 

previous occurrences merely formed part of the whole 

narration leading to the commission of the offence on 

26 June 2008 and nothing more. In the case of 

Augustine Foong Boo Jong v Public Prosecutor 

[1990] 1 MLJ 225, where the appellant therein was 

charged for an offence of rape but the narration by the 

complainant concerning earlier sexual encounters were 
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given to provide a logical narration leading to the 

incident when the appellant was charged as follows: (at 

p 225) 

 

 “The complainant said that the first sexual 
familiarity took place with her objecting on 29 July 
1988. There was another occasion on 1 September 
1988 which was somewhat more serious. The 
incident in question which gave rise to the charge 
took place on 9 September 1988. Her account was 
shortly to this effect. The applicant returned to the 
flat at lunch time which seems to have been his 
normal practice. She was there with the daughter, 
who was asleep. She was doing the ironing, but she 
says that he grabbed her, and pushed her out to the 
floor of the bedroom, removed her clothes and 
pushed his penis into her with his hands. This 
caused her great pain so he stopped. That insertion 
caused bleeding from her private parts and some 
staining on the carpet. There was then an attempt 
to clean up and further sexual familiarity was, she 
said imposed upon by the applicant.” 

 



17 
 

Thus, based on the above authority, it would appear 

that there is no prejudice and no objection for the 

inclusion of any reference to the word ‘lagi’ or any 

reference indicating previous occurrences as they are 

important to show the state of mind of PW1 and his 

reaction. This Honourable Court should reinstate those 

parts of the evidence of PW1 and the doctors relating to 

previous occurrences. (Distinguished with Krishnan v 
Public Prosecutor [1987] 1 MLJ 292.) The fact that 

PW1 was asked to bring along lubricant, is a clear 

indication that the material incident at Desa Damansara 

Condominium was not the first time the incident took 

place. 

 

vii) PW1 had reported the previous occurrences before but 

no one advised him to lodge police report and some 

were even sceptical. In fact this must be the case, as 

even, when PW1 told Ezam, Mumtaz and his uncle 

Tuah about the 26 June incident, he was advised 

against making police report. 
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viii) It must also be remembered that the people in the other 

unit are all accused friends or people known to him (the 

accused). 

 

[26] Based on the above facts and circumstances, PW1’s failure 

to run away, to complain to people in unit 11-5-2 or to lodge police 

report on the same day is understandable and does not affect his 

credibility so as to render his evidence in respect of the incident 

less than credible. 

 

[27] There is nothing improbable about the complainant's 

evidence nor any doubt created in respect of it by cross 

examination.  

 

[28] PW1 evidence remains intact and it establishes all the facts 

required to prove the ingredients of the charge. 

 

[29] In this regard, it is appropriate at this juncture to be reminded 

by the remarks by Thomson CJ in Public Prosecutor v 
Mohamed Ali [1962] MLJ 257 at p 258 where it was said that: 

 

“In the absence of contradiction, however, and in the 
absence of any element of inherent probability the 
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evidence of any witness, whether a Police witness or 
not, who gives evidence on affirmation, should normally 
be accepted.” 

 

[30] In short, PW1 evidence at to what transpired on 26 June 

2008 between 3.01p.m.-4.30 p.m. at unit 11-5-1, Desa 

Damansara Condominium is very credible. It is absolutely safe for 

the court to accept and to act upon his evidence. Alone, PW1 

evidence has proved the charge against the accused. Roberts CJ 

in Public Prosecutor v Emran Bin Nasir [1987] 1 MLJ 166, had 

expressed at p 171 that: 

 

“I warn myself that, on a charge of rape, it is dangerous 
to convict on the evidence of the complainant alone, 
since experience has shown that female complainants 
have told false stories for various reasons. However, it 
is open to me, giving full weight to the warning that it is 
dangerous to convict without corroborative evidence, if I 
conclude that the complainant is without doubt, 
speaking the truth.” 

 
[31] If the Court is convinced of the truth of the complainant’s 

story, it is entitled in law to convict without the requirement of 
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corroboration as explained in Chiu Nang Hong v Public 
Prosecutor [1965] 31 MLJ 40 at p 42 as follows: 

 

“…he was aware of the danger of convicting without 
some corroborative evidence of the complainant’s story, 
and he knew that there was no such evidence. 
Nevertheless he was convinced of the truth of the 
complainant’s story, and in that position was entitled in 
law to convict the appellant. 
 
Their Lordships would be of the like opinion if it were 
correct to say that he was convicting in the absence of 
corroborative evidence, and bearing the risk in mind of 
doing so, yet felt convinced of the truth of the 
complainant’s story.” 

 

E. Corroboration/Confirmation of the Offence 

 

[32] It was explained by the Privy Council in Chiu Nang Hong v 
Public Prosecutor (supra), where Lord Donovan reiterated the 

desirability of corroboration involving sexual offences, in 

particular, when there were conflicting versions of the incident, at 

p 42 as follows: 
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“The crucial question was whether the complainant 
consented, and the risk of convicting on her own 
evidence alone was clear. Some corroborative evidence 
was most desirable, that is to say, some evidence 
coming from a source independent of her, which tended 
to show that she did not consent of her own free will.” 

 
[33] The requirement of corroboration in sexual offences was 

also explained by Ong Ag CJ in  Brabakaran v Public 
Prosecutor [1966] MLJ 64, in the following manner: 

 

“Corroboration evidence is not necessarily restricted to 
the oral evidence of an independent witness. 
Corroboration can equally well be afforded by 
established facts and the logic of established facts 
sometimes speaks even more eloquently than words. 
We are of opinion that if, during the period of her elder 
sister’s confinement, it was necessary for the girl to 
remain in her sister’s house in order to help look after 
her sister’s children, when the appellant’s mother had to 
go to hospital again and the girl’s services were again 
called for, it was more than probable that what she said 
was true and that she, in fact, went to assist her sister’s 
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family during the absence of the appellant’s mother in 
hospital from April to May.” 

 
[34] In our case, while PW1 evidence is sufficiently credible to 

bring home the charge against the accused, there is ample 

corroboration if corroboration is needed. 

 

i) Corroboration with regard to the presence of the 
accused in the crime scene vicinity thereby affording 
opportunity. 

 
(a)  Evidence of PW24 - Ibrahim bin Yaakob 
 
[35] As Ong Ag CJ had said in Brabakaran’s case that 

“corroboration can equally well be afforded by established facts 

and the logic of established facts sometimes speaks even more 

eloquently than words”. In our case, there was no dispute that the 

accused had requested PW1 to go to the condominium on 26 

June 2008 at about 2.15 p.m to discuss about work schedule. 

 

[36] In order to ensure the presence of PW1 at the said 

condominium, the accused also called his Chief of Staff, En 

Ibrahim bin Yaakob (PW24) at about 12.15 to 12.30 p,m. on 26 
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June 2008, to deliver an envelope to him at the condominium. 

Called it coincidence or otherwise, PW1 was directed by PW24 to 

deliver the said envelope to the accused. 

 

[37] PW1 had testified that the said envelope was delivered to 

the accused at Unit 11-5-1 at about 2.45 p.m on 26 June 2008 

and the offence  took place between 3.01p.m and 4.30 p.m in Unit 

11-5-1 that day, thereby, affording not only opportunity but also 

confirming a proximity of time. 

 

(b) CCTV Recording 
 

[38] Further independent corroborative evidence, supporting the 

presence of PW1 at the said condominium, at the material time of 

the incident could be gleaned from the clear images of PW1 

arriving at the said condominium and taking the lift to the 5th floor. 

 

[39] PW1 driving a Fiat van bearing registration number WPK 

5925 was seen entering the compound of Desa Damansara 

Condominium as recorded by camera 1 on hard disk 1 (P68C) at 

14.47.44 which is 2.47.44 p.m on 26 June 2008. According to 

PW11, Mohd Sharizuan, an Analyst with Cyber Security, the time 

shown on hard disk 1, which was located at the guard house is 
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late by 9 minutes 15 seconds compared to the Malaysian 

Standard Time. For real time, the time shown on hard disk1 must 

add another 9 minutes 15 seconds. Hence, PW1 entered the 

compound of the Condominium at (2.47.44+9.15=2.56.59 p.m.). 

 

[40] PW1 was then seen taking the lift and came out from the 5th 

Floor of the building at 14.42.56 which is 2.42.56 p.m that same 

day. According PW10, Mohd Zabri Adil, the Head of Digital 

Forensic Department in Cyber Security, the time shown in hard 

disk 2, located at the management office is late by 19 minutes 

when compared to the Malaysian Standard Time. Hence, the time 

PW1 came out from the lift is at ( 2.42.56+19=3.01.56 p.m.) 

 

[41] PW1 entered the lift at the 5th Floor to leave the building at 

16.11.38 as recorded from camera 7 on hard disk 2 (P67C) which 

is 4.11.38 on 26 June 2008. The actual time is 

(4.11.38+19=4.30.38 p.m) 

 

[42] The car bearing registration number WPK 5925 driven by 

PW1 was seen leaving the compound of the Condominium at 

16.35.05 from camera 5 on hard disk 1 on the same day which 

4.35.05 p.m. The actual time is (4.35.05+9.15=4.44.20 p.m.) 
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[43] It must be remembered that the accused had arrived at the 

Condominium earlier in the car bearing registration number WMK 

6 at 12.19.58 as recorded by camera 4 on hard disk 1, which 

12.19.58 noon. The actual time is (12.19.58+9.15=12.29.13 noon) 

 

[44] The accused took the lift from level P1 to the 5th Floor and 

exited the 5th Floor at 12.13.11 which is 12.13.11 noon. The 

actual time is (12.13.11+19=12.32.11 noon) 

 

[45] The accused left 5th Floor and took the lift to level P1 and 

exited from the lift at level P1 at 17.14.54 which is 5.14.54 p.m. 

The actual time is (5.14.54+19=5.33.54 p.m.) 

 

[46] The car bearing registration number WMK 6 left the 

Condominium compound at 17.30.23 which is 5.30.23 p.m. The 

actual time is (5.30.23+9.15=5.39.44 p.m.) 

 

[47] The presence of the accused at the vicinity of the crime 

scene and the proximity of time to the commission of the offence 

are cogent corroborative evidence, lending support to the 

credibility of PW1’s story 
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(c) Records from the Kuala Lumpur Road Transport 
Department 

 

[48] In addition, we have the confirmation from the Head of the 

Record Unit of the Kuala Lumpur Road Transport Department, En 

Ahmad Humaizi bin Awang (PW22) that the car (MG Rovers), 

bearing number plate WMK 6, which was seen entering the 

compound of the condominium on 26 June 2008 belonged to the 

accused. 

 

[49] It was also not disputed that PW1 was seen entering the 

compound of the condominium driving a Fiat van bearing 

registration number WPK 5925 on 26 June 2008, belonging to the 

father of PW1’s fiancée at that time. 

 

[50] Hence, it could be gathered that the above established or 

non disputed facts clearly afford an opportunity for the accused to 

commit the offence and are independent and cogent 

corroboration in support of PW1’s testimony. 

 

[51]  The Supreme Court of India in Molai and Anor v State of  
Madhya Pradesh AIR [2000] SC 177, when dealing with the 
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issue of opportunity to commit an offence in a rape cum murder 

case explained at p 183 paragraph 29 that: 

 

“Thus Santosh (A1) and Molai (A2) had full opportunity 
to commit the crime in question. It cannot be disputed 
that Molai (A2) was a guard working at the quarter of 
Somvanshi (PW6), who had reposed full confidence in 
him as regards safety and security of Naveen. Santosh 
Kumar was working in the garden as he was then 
undergoing a sentence for the offence of rape. Mr. 
Shukla, learned senior counsel, however, us tha the 
High Court has acquitted A-1 of the said charge. Both 
the accused in our opinion have totally misused the 
confidence reposed by Somvanshi (PW6) and behaved 
in a most shameful, barbaric and brutal manner by 
committing rape and murder of Naveen. This 
circumstance is also proved by the prosecution beyond 
any pale of doubt.” 

 
[52] Likewise in our present case, although the crime committed 

by the accused in this case is less heinous than the one in Molai’s 

case, it is abundantly clear that the prosecution has adduced 
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more than sufficient evidence to show that the accused had all the 

opportunity to commit the offence as stated in the charge. 

 

ii) Corroboration as to what transpired in unit 11-5-1. 
 

(a) First Information Report (Exhibit P3) 
 

[53] Firstly, the first information report (exhibit P3) lodged by 

PW1 as to what happened on 26 June 2008 is a piece of 

corroborative evidence. In Pendakwa Raya v Ismail bin Atan 
[1992] 3 CLJ 228 (Rep), it was explained at p 232 that: 

 

“In this case, the first information report was the 
information PW3 received from his source. If this report 
is tendered it can be admitted under s 108A of the 
Criminal Procedure Code. In fact, if the information is 
reduced to writing, it will be of considerable value to this 
trial since its material can be compared with subsequent 
materials derived from such investigation. This would 
then enable the Court to evaluate these evidence in 
order to come to a just decision.” 
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[54] In fact, it is well settled that first information report could be 

admitted to corroborate the testimony of a witness under section 

157 of the Evidence Act. 

 

(b) Medical History  
 

[55] In addition, we have the evidence of the medical doctors, in 

particular, Dr. Ruzain who took down the history of PW1. PW3, 

Dr. Siew also stated that PW1 informed him that he was 

sodomised by a high profile public figures for 8 times (the word “8 

times” was subsequently expunged by the Court) for at least 2 

months and the last incident happened on 26 June 2008. When 

PW3 asked PW1 whether condom was used, PW1 replied in the 

negative but affirmed that lubricant was used. When PW3 asked 

PW1 whether penetration had taken place, PW1 replied in the 

affirmative. PW1 also confirmed that ejaculation had taken place. 

 

[56] Like wise Dr. Ruzain (PW23) who recorded the history of 

PW1 as shown in the proforma form marked as exhibit D28, 

stated that he was informed by PW1 that he had been sodomised 

by the accused a few times (the words “few times” have been 

expunged). 
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[57] PW1 informed PW23 that there was penetration and 

ejaculation as well. All these were noted and reflected in the 

proforma and marked as exhibit D28. 

 

[58] Lubricant was used and the accused also fondled PW1’s 

breasts. 

 

[59] The evidence of PW3, PW23 and the exhibit D28 clearly 

corroborated the cogent part of the evidence of PW1 on the 

history and how the sodomy occurred on 26 June 2008. 

 

(c) History in the Joint Report (exhibit P22) of Dr. Mohd 
Razali bin Ibrahim (PW2), Dr. Siew Sheue Feng (PW3), 
Dr. Khairul Nizam bin Hassan (PW4) 

 
[60] The history given by PW1 and noted in exhibit P22 is 

another piece of corroborative evidence lending credence to 

PW1’s testimony. It could be observed that in the first page of the 

said report under the heading ‘HISTORY’, it states: 
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 “HISTORY 
 

23-YEAR OLD MALAY GENTLEMAN WHO ALLEGED 
SODOMISED BY WELL KNOWN PUBLIC FIGURE FOR 
THE PAST 2 MONTHS. THE LATEST INCIDENT TOOK 
PLACE IN THE AFTERNOON OF 26TH JUNE 2008” 

 

iii) Corroboration on the factum of sodomy - Penetration. 
 
(a) KY Cream (Exhibit P4) 
 
[61] Equally important is the fact that the accused had directed 

PW1 to bring along KY Cream or KY Jelly to be used as lubricant 

in the course of the carnal intercourse. The KY cream was 

tendered in Court and marked as exhibit P4.  

 

[62] The usage of the said lubricant during the carnal intercourse 

was also related to Dr. Ruzain (PW23) and also before the 3 

doctors by PW1 when PW1 went to Hospital Kuala Lumpur for 

medical examination. 

 

[63] In addition, it is pertinent to note that according to PW3 and 

PW4the absence of any injury to the anus could be attributed to: 
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(i) the duration of time to see the doctor; 
(ii) no undue force used; and  
(iii) the use of lubricant.  

 

[64] The evidence in camera given by PW1 vividly narrated how 

the lubricant was used during the act of intercourse. In Chapter 41 

of the book Freckleton & Selby on Expert Evidence, with the topic 

‘Clinical Forensic Medicine’ at p 4-562 when dealing with the 

subject of ‘Consenting and non-consenting Intercourse’ in adult 

sexual examination, the authors explained that, ‘Non-consenting 

intercourse need not produce any objective sign of injury to the 

genital tract or anus.’ 

 

[65] In furtherance thereto, in the same Chapter but now dealing 

with the subject of ‘Penetration of the anus’, the authors explained 

that, ‘Penetration of the anus either as a consenting or non-

consenting act rarely produces injuries in adults: Manser (1991). 

However, forceful unlubricated penetration may produce signs of 

blunt trauma. Injuries at that site may include fissures (linear 

abrasions), haematomas and lacerations ’ 

 

[66] In our case, based on PW1’s testimony and what he 

informed the doctors during the history taking, it is clear that no 
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undue force was used by the accused and this was also reflected 

in the proforma (D28) 

 

[67] Unquestionably, lubricant was used in the sexual encounter 

and there was only a lapse of 2 days before PW1 went for his 

medical examination. 

 

[68] Hence, it is clearly consistent that no injuries could be found 

in the anus region of PW1. 

 

(b) Evidence of Dr. Mohd Razali bin Ibrahim (PW2), Dr. Siew 
Sheue Feng (PW3), Dr. Khairul Nizam bin Hassan (PW4) 
and the chemist, Dr. Seah Lay Hong (PW5). 

 
[69] The next crucial piece of evidence which would corroborate 

the evidence of PW1 on the factum of penetration is the evidence 

of the doctors from Hospital Kuala Lumpur, Dr. Mohd Razali bin 

Ibrahim, Dr. Siew Sheue Feng and Dr. Khairul Nizam bin Hassan 

(PW2, PW3 and PW4 respectively) and the evidence of the 

chemist, Dr. Seah Lay Hong (PW5). 

 

[70] Before proceeding to evaluate and to consider the evidence 

of the 4 witnesses above, it is useful to refer to the decision of 



34 
 

Ong Hock Thye FJ in Ah Mee v Public Prosecutor [1967] 1 MLJ 
220, which involved a rape case and His Lordship in delivering 

the judgment on behalf of the Federal Court held that: (Please 

see p 222) 

 

“While on this point, it is perhaps pertinent to observe 
that no intravaginal swabs were taken and no attempt 
made to discover if there had been any intromission of 

semen, which should have afforded conclusive proof of 

intercourse, if any.” (Emphasis supplied) 

 
[71] In our present case, it is clear that swabs were taken from 

PW1. The relevant swabs for the purpose of the charge are B5 

(swab from perianal region), B7 and B8 (high rectal swabs) and 

B9 (low rectal swab). 

 

[72] All the above swabs, amongst others, were sent by the 

Investigation Officer, Superintendent Judy Blacious Pereira 

(PW25) to the chemist, Dr. Seah Lay Hong (PW5) from the 

Chemistry Department of Malaysia, for the purpose of analysis. 
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[73] And it turned out that the 3 rectal swabs (B7, B8 and B9) 

taken from the anus of PW1 confirmed the presence of semen 

containing spermatozoa as analysed by the chemist (PW5). 

 

[74] The literature on this issue explained that “Proof of 
penetration of the anus is needed to establish unnatural 
carnal connection but proof of emission is not required. As 
in rape, therefore, the examining doctor may be in great 
difficulty in the event of incomplete penetration but, in 
practice, serious resistance by the passive partner is unlikely 
to occur – full distension of anus is probable. The signs 
likely to be discovered depend, therefore on the habituation 
of the passive partner. In the case of a first offender, 
tenderness, oedema and perhaps, laceration or bruising will 
be present around the anus. The orifice of the habitual 
passive sodomist by contrast becomes dilated and smooth, 
the sphincter is lax and of greater importance, loses its 
elasticity; the surrounding skin may become horny and may 
also show scars from earlier lacerations. The presence of 
traces of lubricant may provide suggestive evidence and 
finding of spermatozoa on swabs prepared either from within 

the canal or from anal mucosa will prove the act almost 

beyond dispute” (see: Forensic Medicine for Lawyers, 2nd 
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Edition, by J.K. Mason). The act here refers to the act of 

penetration. (Emphasis supplied) 

 

[75] More importantly, Dr. Mohd Razali bin Ibrahim (PW2), Dr. 

Siew Sheue Feng (PW3) and Dr. Khairul Nizam bin Hassan 

(PW4) had testified that based on the history of PW1  and the 

sites where the swabs B5, B7, B8 and B9 were taken, it would 

clearly indicate that penile penetration had taken place as 

described by PW1. PW3 had also testified that according to 

forensic principle, every contact leaves traces and in our case, 

where swabs B7, B8 and B9 were taken from the rectal region of 

PW1, on which were found semen, it means there had been a 

male organ contacting the rectal area, leaving sperm in that area 

and this is clear evidence of penetration. The conclusion drawn by 

the 3 specialists is also in accordance with the principle as 

enunciated by the Federal Court in Ah Mee’s case where it was 

explained that the ‘…intromission of semen’, would afford 
‘conclusive proof of intercourse’. 
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iv) Confirmation on the identity of the perpetrator of the 
crime (Male Y) 

 
[76] From the totality of the evidence recounted at this juncture, It 

is pertinent to note that the prosecution had adduced sufficient 

evidence to show conclusively that there was penile penetration 

into the anus of PW1. This in itself is sufficient to justify for the 

defence of the accused to be called and if he remains silent, he 

should be convicted of the offence charged. 

 

[77] Be that as it may, the prosecution had proceeded to 

adduced additional evidence to confirm that the semen found in 

the anus of PW1 belonged to the accused. This piece of the 

evidence would confirm the identity of ‘Male Y’ and bring home 

the charge against the accused beyond any shadow of doubt. 

 

[78] It must be remembered that Dr. Seah (PW5) confirmed that 

the semen containing spermatozoa found on swabs B7, B8 and 

B9 came from a single source and referred to by PW5 as “Male Y” 

 

[79] If it could be recalled, when the accused was arrested on 16 

July 2008, his statement was recorded by the Investigation 
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Officer, PW25 and he was subsequently sent to Hospital Kuala 

Lumpur for medical examination. 

 

[80] The accused was then brought back to IPK Kuala Lumpur 

where he was placed in a lock-up overnight. The accused brought 

along a bottle of mineral water with him into the cell. The accused 

was also issued a package containing a ‘good morning’ towel, a 

white toothbrush, a tube of toothpaste and a bar of soap.  

 

[81] When the accused was released the next morning, 4 items 

left behind by the accused were collected from the lock-up that 

afternoon i.e. the white toothbrush (P58A), the Good Morning 

towel (P59A), an empty ‘CACTUS’ mineral water plastic bottle 

(P61A) and a strand of hair. 

 

[82] The accused was the last detainee in the lock-up and it was 

confirmed that he was also the sole detainee before the items left 

behind by the accused were collected. 

 

[83] These 4 items were sent by the Investigation Officer, PW25 

to the chemist, Puan Nor Aidora bt Saedon (PW6) from the 

Chemistry Department of Malaysia, for analysis. 
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[84] Except for the strand of hair, the DNA profiles developed from 

the other 3 exhibits matched each other and were from a common 

origin, indicating that the DNA identified from the said 3 exhibits 

originated from the same source. 

 

[85] PW6 was requested by the police to do a comparison 

between the results of the DNA profiles obtained by her with the 

DNA profiles of ‘male Y’ developed by Dr. Seah Lay Hong (PW5) 

from the swabs taken from the anus of PW1. 

 

[86] PW6 testified that the DNA profiles developed by her 

matched the DNA profiles of ‘male Y’ developed by PW5 in the 

following words: 

 

Q: And what was your finding on the comparison made by 

you? 

A: On further comparison of the DNA profiles obtained by 

me and the DNA profiles reported by Dr. Seah Lay 

Hong in the Department of Chemistry Malaysia’s report 

(PJ) FOR 6334/08-0 and (PJ) FOR 6333/08-2 and 

dated 07/07/2008, I found the DNA profiles developed 

from the toothbrush “D1”, towel “D2” and bottle “D3” to 

match with the DNA profiles attributed to the unknown 
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contributor male Y in her report, thus indicating that the 

DNA identified originated from the same source. 

 

[87] With this identical matching, unmistakably, it leads to an 

irresistible conclusion that the unknown contributor of the 

semen “male Y” found in the anus of PW1 came from the 

accused. (Emphasis supplied) 

 

[88] Thus, it could be clearly seen that the prosecution has, 

undoubtedly, proved a prima facie case against the accused, for 

his defence to be called. 

 
F. The Object of Corroboration – the Law 
 

[89] It could be observed that the evidence of the PW1 alone 

would be sufficient to prove the charge against the accused. As 

we have stated earlier that there is nothing improbable about the 

complainant's evidence nor any doubt created in respect of it by 

cross examination. And if corroboration is required, if at all, there 

is ample corroboration in this case. Raja Azlan Shah FJ (as His 

Highnest then was) explained the object of corroboration in the 

case Public Prosecutor v Datuk Haji Harun bin Haji Idris 
[1977] 1 MLJ 15 at p 19 as follows: 
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“The object of corroboration is no doubt to satisfy the 
court that the witnesses are telling the truth and that it is 
reasonably safe to act upon them. It is not necessary 
that the corroboration should be of the actual 
commission of the crime, for then there would be 
independent evidence of the commission of the offence. 
It would be enough corroboration if there is independent 
evidence of relevant circumstances connecting the 
accused with the crime. 

 

[90] Again in Yap Ee Kong & Anor v Public Prosecutor [1981] 
1MLJ 140, Raja Azlan CJ (as His Highness then was) explained 

the requirement of corroboration with reference to the principles 

enunciated by Lord Morris of Borth-y-Gest in Director of Public 

Prosecutor v Hester [1973] AC 296 as follows: 

 

“The essence of corroborative evidence is that one 
creditworthy witness confirms what another 
creditworthy witness has said…The purpose of 
corroboration is not to give validity or credence to 
evidence which is deficient or suspect or incredible but 
only to confirm and support that which as evidence is 
sufficient and satisfactory and credible: and 
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corroborative evidence will only fill its role if it itself is 
completely credible evidence.” 

  
[91] As to what would amount to corroboration, Sharma J in  

Attan bin Abdul Gani v Public Prosecutor [1970] 2 MLJ 143, 

explained at p 146 that: 

 

“The law as to corroboration as enunciated by the 
various authorities may be summarized thus:- 
 
“It would be impossible, indeed it would be dangerous, 
to formulate the kind of evidence which should, or 
would, be regarded as corroboration. Its nature and 
extent must necessarily vary with the circumstances of 
each case and also according to the particular 
circumstances of the offence charged. But to this extent 
the rules are clear:- 
 
(1) It is not necessary that there should be 

independent confirmation of every material 
circumstances in the sense that the independent 
evidence in the case, apart from the testimony of 
the complainant or the accomplice, should in itself 
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be sufficient to sustain conviction. All that is 
required is that there must be some additional 
evidence rendering it probable that the story of the 
accomplice (or complainant) is true and that it is 
reasonably safe to act upon it. 

(2) The independent evidence must not only make it 
safe to believe that the crime was committed but 
must in some way reasonably connect or tend to 
connect the accused with it by confirming in some 
material particular the testimony of the accomplice 
or complainant that the accused committed the 
crime. 

(3) The corroboration must come from independent 
sources and thus ordinarily the testimony of one 
accomplice would not be sufficient to corroborate 
that of another. 

(4) The corroboration need not be direct evidence that 
the accused committed the crime. It is sufficient if it 
is merely circumstantial evidence of his connection 
with the crime. 

(5) Corroboration must be in material particulars but it 
is not necessary that the whole prosecution story 
or all material particulars should be corroborated. 
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(6) Corroborative evidence required for accepting the 
testimony of an accomplice need not by itself 
conclusively establish the guilt of the accused. It is 
sufficient if it is a piece of circumstantial evidence 
which tends to connect the accused with the crime 
with which he is charged. 

(7) Though a trap-witness is not an approver, he is 
certainly an interested witness in the sense that he 
is interested to see that the trap laid by him 
succeeded. He could at least be equated with a 
partisan witness and it would not be admissible to 
rely upon his evidence without corroboration. His 
evidence is not a tainted one; it would only make a 
difference in the degree of corroboration required 
rather than the necessity for it. 

(8) Corroboration need not be by direct evidence. It 
may be by circumstantial evidence in which case 
the rule relating to proof from circumstantial 
evidence would apply and the circumstances must 
be consistent with the innocence of the accused 
against whom the circumstance is offered as 
evidence. 
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(9) There must be corroboration in one or more 
material particulars but that does not mean in every 
particular or detail. Corroboration, as the 
grammatical meaning of the word itself implies, 
means only support, or in other words, an 
assurance of truth which is lent to the evidence of 
the accomplice or the complainant by other 
evidence. It does not mean that the whole evidence 
given by the accomplice (or complainant) must be 
repeated wholly or in parts by witnesses other than 
the accomplice (or the complainant). 

(10) The minimum corroboration which the law 
ordinarily requires of the evidence of an accomplice 
is evidence of at least one material fact pointing to 
the guilt of the accused person. The weight of such 
corroborative evidence which is necessary 
depends on the particular facts and circumstances 
of each case.” 
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Summary of the Principles of Corroboration 
 
[92] From the above 3 cases, the principles pertaining to 

corroboration could be concisely stated as follows: 

 

(i) that it would be  enough to subsist as corroboration if 

there is independent evidence of relevant circumstances 

connecting the accused with the crime.  

 

(ii) The requirement of corroboration is to confirm and 

support the testimony of PW1 in our case.  

 

(iii) All that is required is that there must be some additional 

evidence rendering it probable that the story of PW1 is true 

and that it is reasonable safe to act upon it. 

 

(iv) The corroborative evidence must in some way 

reasonably connect or tend to connect the accused with the 

crime by confirming in some material particular the testimony 

of PW1. 
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(v) Corroboration does not mean corroboration in every 

particular or detail. It means only support – an assurance of 

truth which is lent to the evidence of the complainant herein. 

 

[93] Hence, applying the law to the factual matrix of this case, it 

is abundantly clear that if at all the evidence of PW1 is required to 

be corroborated, there is more than ample corroborative evidence 

adduced by the prosecution to bring home the charge against the 

accused. 

  
G. Conclusion 
 

[94]  On the totality of the evidence adduced by the prosecution 

at the conclusion of its case, it is important to observe that the 

prosecution has adduced evidence to support not only prima facie 

case but has put forward a case beyond any shadow of doubt that 

it was the accused who committed the offence and no one else 


